PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.

ULE

A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY

SUBCHAPTER C. UTILIZATION REVIEW

1 TAC §§371.200, 371.201, 371.203, 371.204, 371.206,
371.210

The Health and Human Services Commission (HHSC) proposes
to amend the title and content of the following: §371.200, relat-
ing to Inpatient Hospital Utilization Review Program; §371.201,
relating to Case Selection Process; §371.203, relating to Texas
Medical Review Program (TMRP) Review Process; §371.204,
relating to Hospital Screening Criteria for Texas Medical Review
Program (TMRP), Tax Equity and Fiscal Responsibility Act
(TEFRA), and LoneSTAR Select Il Contract Reviews; §371.206,
relating to Denials and Recoupments for Texas Medical Review
Program (TMRP), Tax Equity and Fiscal Responsibility Act
(TEFRA), and LoneSTAR Select Il Contracted Hospitals; and
§371.210, relating to Inpatient Utilization Review for Hospitals
Reimbursed under the Tax Equity and Fiscal Responsibility Act
(TEFRA) Principles of Reimbursement or LoneSTAR Select Il
Contracting Program.

HHSC intends that a violation committed before the effective
date of the proposal be governed by the prior rules and provi-
sions of §§371.200, 371.201, 371.203, 371.204, 371.206, and
371.210 that were in effect when the violation was commit-
ted, and that the amended provisions of §§371.200, 371.201,
371.203, 371.204, 371.206, and 371.210 continue in effect for
this purpose. HHSC does not intend for the amendments of the
rules to affect the prior operation of the rules; any prior actions
taken under the rules; any validation, cure, right, privilege,
obligation, or liability previously acquired, accrued, accorded,
or incurred under the rules; any violation of the rules; or any
penalty, forfeiture, or punishment incurred under the rules
before their amendment; or any review, proceeding, or action
concerning any privilege, obligation, liability, penalty, forfeiture,
or punishment. HHSC additionally intends that any review,
proceeding, or action may be instituted, continued, or enforced,
and the review or action imposed, as if the rules had not been
amended.

HHSC intends that should any sentence, paragraph, subdivision,
clause, phrase, or section of the rules be determined, adjudged,
or held to be unconstitutional, illegal or invalid, the same shall not

affect the validity of the rules as a whole, or any part or provision
hereof other than the part so declared to be unconstitutional,
illegal, or invalid, and will not affect the validity of the rules as
a whole.

BACKGROUND AND JUSTIFICATION

Existing 1 TAC §§371.200, 371.201, 371.203, 371.204, 371.206,
and 371.210 describe HHSC Office of Inspector General's
(HHSC-OIG) processes for hospital utilization review (HUR)
case selection, hospital screening criteria, denials and recoup-
ments, and inpatient utilization review. HHSC-OIG performs
retrospective utilization reviews of inpatient hospital admissions
to evaluate the medical necessity of the admission, accuracy of
the billed diagnosis-related group (DRG) or TEFRA claim, and
quality of care. For the purposes of these rules, medical neces-
sity means the patient has a condition requiring treatment that
can be safely provided only in the inpatient setting. HHSC-OIG
makes decisions based on medical record documentation and
may deny the admission for lack of medical necessity or for
being provided in an inappropriate setting, such as outpatient
observation.

The existing rules are inconsistent with current Texas Medicaid
program policy, which extends outpatient observation time from
24 to 48 hours; adds present on admission (POA) reporting re-
quirements, and specifies that a claim for an inpatient admis-
sion that lacks medical necessity may be denied. The proposed
amendments are necessary to bring the rules into compliance
with these policies.

The proposed amendments also delete references to LoneStar
Select Il, a contracting program that no longer exists.

SECTION-BY-SECTION SUMMARY

Section 371.200, relating to Inpatient Hospital Utilization Review
(HUR) Program, describes the type of hospital claims reviewed
by the Commission and the federal regulations that allow the
state to undertake HUR. The proposed amendment deletes ob-
solete references to the LoneSTAR Select Il contracting program
and refers to facility specific per diem methodology reviews.

Section 371.201, relating to Case Selection Process, requires
HHSC-OIG to use statistically valid random sampling methodol-
ogy and/or focused case selection for reviews conducted under
the Texas Medical Review Program and Tax Equity and Fiscal
Responsibility Act. The proposed amendment deletes obsolete
references to the LoneSTAR Select Il contracting program and
specifies that reviews will consider general DRG or claims sub-
mission errors.

Section 371.203, relating to the Texas Medical Review Program
(TMRP) Review Process, describes HHSC-OIG medical record
review process. This proposed amendment includes POA in-
dicators for primary and secondary diagnoses. Under the pro-
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posed amendment, HHSC-OIG will revise the POA indicator for
the diagnosis code and regroup the DRG if HHSC-OIG deter-
mines that a primary or secondary diagnosis was not present
at the time the order for inpatient admission occurred. Condi-
tions that develop during an outpatient encounter are consid-
ered POA. The amendment also clarifies that HHSC may deny
a non-physician, as well as physician, claim associated with an
inpatient admission that lacks medical necessity, but HHSC-OIG
will notify the provider in writing if the claim is denied. Finally, the
amendment expands necessary x-ray documentation to include
the process of diagnostic and imaging reports.

Section 371.204, relating to Hospital Screening Criteria for Texas
Medical Review Program (TMRP), Tax Equity and Fiscal Re-
sponsibility Act (TEFRA), and LoneSTAR Select Il Contract Re-
views, requires HHSC-OIG to use recognized evidence-based
guidelines for inpatient hospital screening criteria for the initial
approval of or referral to a physician consultant of inpatient re-
views for medical necessity decisions. The proposed amend-
ment clarifies that HHSC may deny non-physician, as well as
physician, claims associated with an inpatient admission that
lack medical necessity, but HHSC-OIG will provide written no-
tice to the provider if the claim will be denied. The proposed
amendment extends the defined observation period from 24 to
48 hours prior to discharge to be consistent with the Texas Med-
icaid Provider Procedures Manual (TMPPM). The amendment
also deletes obsolete references to the LoneSTAR Select Il con-
tracting program and includes references to facility specific per
diem methodology reviews.

Section 371.206, relating to Denials and Recoupments for Texas
Medical Review Program (TMRP), Tax Equity and Fiscal Re-
sponsibility Act (TEFRA), and LoneSTAR Select Il Contracted
Hospitals, requires that HHSC-OIG give a hospital written notice
of an admission denial. The rule also provides that a physician
consultant makes decisions regarding medical necessity, cause
of readmission, and appropriateness of setting; describes what
constitutes a technical denial, readmission denial, day outlier de-
nial, and cost outlier denial; and provides that the claims admin-
istrator recoup monies associated with a denial. The proposed
amendment clarifies that HHSC may deny a non-physician, as
well as a physician, claim associated with an inpatient admission
that lacks medical necessity and specifies that HHSC-OIG wiill
send written notice to any provider whose claim for professional
services will be denied. In addition, the proposed amendment
allows for additional focused case selection for reviews. Finally,
the proposed amendment extends the defined observation pe-
riod from 24 to 48 hours prior to discharge, consistent with the
TMPPM; deletes obsolete references to the LoneSTAR Select Il
contracting program; and includes references to facility specific
per diem methodology reviews.

Section 371.210, relating to Inpatient Utilization Review for Hos-
pitals Reimbursed under TEFRA Principles of Reimbursement
or LoneSTAR Select Il Contracting Program, describes the
HHSC-OIG medical record review process to determine medi-
cal necessity for inpatient admissions to hospitals reimbursed
under TEFRA, the use of discharge screens and generic quality
screens to assess quality of care, and referrals to a physician
consultant who will determine possible clinical recommenda-
tions or corrective actions. The proposed amendment clarifies
that HHSC may deny a non-physician, as well as a physician,
claim associated with an inpatient admission that lacks medical
necessity, and specifies that HHSC-OIG will notify the provider
in writing if the claim will be denied. The proposed amendment
also deletes obsolete references to the LoneSTAR Select I

contracting program and updates terminology (1) to reflect that
x-ray documentation means diagnostic and imaging reports and
(2) to reference facility-specific per diem methodology reviews
to reflect existing Medicaid policy.

FISCAL NOTE

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five years the pro-
posed amendments are in effect there will be no fiscal impact
to the state. The rule change will require modification of the
Hospital Utilization Review computer application used by nurse
reviewers. Hewlett Packard (HP) is contracted to maintain and
revise this application. Cost for the application modification will
be absorbed within the current HP contract. Local governments
will not incur additional costs.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

HHSC has determined that during the first five years the amend-
ments are in effect, there are no anticipated economic costs to
persons required to comply with the amendment as proposed.
HHSC also has determined that there will be no effect on small
businesses or micro-businesses to comply with these amend-
ments as proposed because the amendment merely formalizes
current Texas Medicaid policy into rule. There is no anticipated
negative impact on local employment.

PUBLIC BENEFIT

Mr. Douglas C. Wilson, Inspector General, has determined that
for the initial implementation period the amendments are in effect
the public benefit resulting from adoption of the amendments is
making OIG's retroactive review of inpatient hospital costs con-
sistent with Texas Medicaid policy.

REGULATORY ANALYSIS

HHSC has determined that the proposed amendment is not a
"major environmental rule," as defined by §2001.0225 of the
Texas Government Code. "Major environmental rule" is defined
to mean a rule the specific intent of which is to protect the en-
vironment or reduce risk to human health from environmental
exposure and that may adversely affect, in a material way, the
economy, a sector of the economy, productivity, competition,
jobs, the environment or the public health and safety of a state or
a sector of the state. The proposed amendments are not specif-
ically intended to protect the environment or reduce risks to hu-
man health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposed amendments do not
restrict or limit an owner's right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under §2007.043 of the Gov-
ernment Code.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Judy
Knobloch, Director of Quality Review, Office of the Inspector
General, Texas Health and Human Services Commission, P.O.
Box 85200, MC-1324, Austin, Texas 78708-5200, within 30 days
of publication of this proposal in the Texas Register.

STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code §531.033, which provides the Executive Commissioner
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of HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provides HHSC with the authority to administer the Texas
Medicaid program; and Texas Government Code §531.102(a),
which permits HHSC-OIG to obtain any information or technol-
ogy necessary to enable the office to meet its responsibilities.

The proposed amendments affect Human Resources Code
Chapter 32 and the Government Code Chapter 531. The
proposed amendments do not affect any other statute, article,
or code.

$§371.200. Inpatient Hospital Utilization Review Program.

(a) The Texas Medical Review Program (TMRP) is the inpa-
tient hospital utilization review process used by the Texas Health and
Human Services Commission (Commission) for hospitals reimbursed
under the Commission's prospective payment system. The Commis-
sion conducts the TMRP in accordance with:

(1) applicable federal regulations at 42 Code of Federal
Regulations Part 456, Subparts A, B, and C, which require the Com-
mission to operate a utilization review program that controls the uti-
lization of inpatient hospital services and assesses the appropriateness
and quality of those services; and

(2) an approved waiver under the Social Security Act,
§1903(i)(4), as it relates to the use of Title XVIII utilization review
procedures for Title XIX patients in acute care general hospitals other
than hospitals reimbursed under the Tax Equity and Fiscal Responsi-
bility Act (TEFRA) reimbursement principles.

(b) The TEFRA review process relates directly to hospitals re-
imbursed under the TEFRA reimbursement principles and facility spe-
cific per diem methodology [(children's hospitals) or through the Lon-
eSTAR Seleet H eontracting program (freestanding psychiatrie hospi-
tals)].

§371.201. Case Selection Process.

(a) The Texas Health and Human Services Commission (Com-
mission) selects Texas Medical Review Program (TMRP) cases for re-
view by a statistically valid random sampling methodology and/or fo-
cused case selection. Cases will consist of paid inpatient claims for
diagnostic related groups (DRGs), which may include:

(1) Readmissions up to 30 [thirty] days;|[;]

(2) Ambulatory surgical procedures billed on inpatient
claims;|[;]

(3) Questionable admissions or claims coding identified by
other entities;[3]

(4) Admissions identified through the Commission's qual-
ity review program as potential quality of care concerns;[;]

(5) DRG payments made to freestanding rehabilitation fa-
cilities;[; and]

(6) Day or cost outlier payments; or[;5]

(7) Any other DRG or claims submission errors.

(b) The Commission selects Tax Equity and Fiscal Responsi-
bility Act and facility specific per diem methodology [(FEERA) and
LoneSTAR Seleet H contracting program| cases for review by a sta-
tistically valid random sampling methodology and/or focused case se-
lection. Cases will consist of paid inpatient claims for admissions to
children's hospitals and freestanding psychiatric facilities.

§$371.203.  Texas Medical Review Program (TMRP) Review Process.
(a) The TMRP review process includes, but is not limited to:

(1) Admission review to evaluate the medical necessity of
the admission. For purposes of the TMRP[; Fax Equity and Fiseal Re-
sponsibility Aet (TEERA); and LoneSTAR Seleet H Contraet] reviews,
medical necessity means the patient has a condition requiring treatment
that can be safely provided only in the inpatient setting.

(2) Diagnosis related group (DRG) validation to confirm
documentation in the medical record of [that] the critical elements nec-
essary to assign a DRG. The hospital [are present in the medical record:
Hespital] staff is [are] responsible and held accountable for the accu-
racy of the required critical elements. Those elements are age, sex,
discharge status, admission date, discharge date, principal diagnosis,
principal and secondary procedures, [and] any complications or co-
morbidities (secondary diagnoses), and Present on Admission (POA)
indicators. [This process also determines]

(A) POA review will validate the POA indicator as-
signed to the principal and secondary diagnoses codes reported on
claim forms. If it is determined that the principal and/or secondary
diagnoses were not present at the time the order for inpatient admission
occurs, the Commission will revise the POA indicator for the diag-
nosis code. Conditions that develop during an outpatient encounter,
including emergency department, observation, or outpatient surgery
are considered POA.

(B) DRG validation confirms that the principal and sec-
ondary diagnoses and procedures are sequenced correctly. The prin-
cipal diagnosis is the diagnosis (condition) established after study to
be chiefly responsible for occasioning the admission of the patient to
the hospital for care. The secondary diagnoses are conditions that af-
fect the patient care in terms of requiring: clinical evaluation, ther-
apeutic treatment, diagnostic procedures, extended length of hospital
stay, increased nursing care and/or monitoring, or in the case of a new-
born, conditions the physician deems to have clinically significant im-
plications for future health care needs. If the principal diagnosis, sec-
ondary diagnoses, or procedures are not substantiated in the medical
record, are not sequenced correctly, or have been omitted, codes may
be deleted, changed, or added.

(C) When the correct diagnosis and procedure coding
and sequencing have been determined, the information will be entered
into the applicable version of the Grouper software for a DRG assign-
ment. The Centers for [Fer] Medicare and Medicaid Services (CMS)
approved DRG Grouper software considers the required critical ele-
ments and determines the final DRG assignment. If the DRG valida-
tion process results in deletions, changes, or additions to the critical
elements and these changes cause the DRG to be reassigned, the Texas
Health and Human Services Commission (Commission) will direct the
claims administrator to adjust the payment to the hospital accordingly.

(3) Quality of care review to assess whether the [gquality
of] care provided meets generally accepted standards of medical and
hospital care practices or puts the patient at risk of unnecessary injury,
disease, or death. Quality of care review includes the use of discharge
screens and generic quality screens. If quality of care issues are iden-
tified, physician consultants under contract with the Commission, and
of the specialty related to the care provided, will determine possible
clinical recommendations or corrective actions.

(4) Readmission review to evaluate each admission on its
individual merits and determine if the second or subsequent admissions
resulted from a premature discharge or were required to provide ser-
vices that should have been provided in a previous admission.

(5) Day outlier review, which includes DRG validation,
verifies [to verify] the medical necessity of each day of the admission
[and includes DRG validation].
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(6) Cost outlier review to verify that services billed were
medically necessary, ordered by a physician or non-physician provider,

LoneSTAR Select I Contracted] Hospitals, and Facility-Specific Per
Diem Methodology Reviews.

rendered and billed appropriately, and substantiated in the medical
record.

(b) The Commission will review the complete medical record
for the requested admission(s) to make decisions on all aspects of this
review process. The complete medical record may include: emergency
room records, medical/surgical history and physical examination, dis-
charge summary, physicians' progress notes, physicians' orders, lab re-
ports, diagnostic and imaging [x-ray] reports, operative reports, pathol-
ogy reports, nurses' notes, medication sheets, vital signs sheets, therapy
notes, specialty consultation reports, and special diagnostic and treat-
ment records. If the complete medical record is not available during
the review, the Commission will issue a preliminary technical denial
and notify the facility.

(c) A physician consultant under contract with the Commis-
sion will make all decisions concerning medical necessity, cause of
readmission, and appropriateness of setting for the service provided.
In the event the physician consultant determines the services were not
medically necessary, should have been provided in a previous admis-
sion, or were not provided in the appropriate setting, the claim will
be denied, and the Commission will notify the hospital in writing. If
a hospital claim is denied for lack of medical necessity or for being
provided in an inappropriate setting, the Commission will consider for
denial physician and/or non-physician Medicaid provider claims asso-
ciated with the hospital admission or service when such claims can be
identified and are deemed to be the result of inappropriate admission
orders. Physicians and/or non-physician providers will be notified in
writing if the claim for professional services is denied. The written no-
tification will explain the process for appealing the denial.

§371.204. Hospital Screening Criteria for Texas Medical Review
Program (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA),
and Facility-Specific Per Diem Methodology [LoneSTAR Sefeet H
Contract] Reviews.

(a) The Texas Health and Human Services Commission (Com-
mission) uses recognized evidence-based guidelines for inpatient hos-
pital screening criteria. Non-physician reviewers use the [eriteria as]
guidelines as criteria for the initial approval or for the referral of inpa-
tient reviews for medical necessity decisions. If the criteria are not
met, or if the non-physician reviewer has any questions concerning
the appropriateness of coding or quality of care, the non-physician
[nenphysieian] reviewer will refer the medical record to a physician
consultant under contract with the Commission for a decision. Even
if the criteria are met, the physician consultant may determine that an
inpatient admission was not medically necessary and the Commission
will issue an admission denial. If a hospital claim is denied for lack
of medical necessity or for being provided in an inappropriate setting,
the Commission will consider for denial physician and/or non-physi-
cian Medicaid provider claims associated with the hospital admission
or service when such claims can be identified and are deemed to be the
result of inappropriate admission orders. A physician consultant may
determine that an inpatient admission was not medically necessary if a
physician admitted a patient in observation status and the patient was
discharged [within twenty-four heurs] from the [that] outpatient status
within the Texas Medicaid Provider Procedures Manual, or any subse-
quent provider manuals, defined observation period.

(b) For the purposes of the TMRP, TEFRA[;] facility-specific
per diem methodology [and LeneSTAR Seleet H Ceontraet] reviews,
medical necessity means that the patient has a condition requiring treat-
ment that can be safely provided only in the inpatient setting.

$371.206. Denials and Recoupments for Texas Medical Review Pro-
gram (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA)[; and

(a) Reviews conducted under the TMRP, TEFRA and facil-
ity-specific per diem methodology, [Fexas Medical Review Program
eSTAR Select H Contracting programs] may result in denials of claims.
The Texas Health and Human Services Commission (Commission) will
notify the hospital in writing of the denial decision, and instruct the
claims administrator to recoup payment. If a hospital claim is denied
for lack of medical necessity or for being provided in an inappropriate
setting, the Commission will consider for denial physician and/or non-
physician Medicaid provider claims associated with the hospital ad-
mission or service when such claims can be identified and are deemed
to be the result of inappropriate admission orders. Physicians and/or
non-physician providers will be notified in writing if the claim for pro-
fessional services is denied. The written notification of denial will ex-
plain the appeal process. Types of denials are:

(1) Admission and days of stay denials. A physician con-
sultant under contract with the Commission makes all decisions regard-
ing medical necessity, cause of readmission, and appropriateness of set-
ting.

(2) Technical denials. The Commission will issue a tech-
nical denial when a hospital fails to make the complete medical record
available for review within specified time frames. These services may
not be rebilled on an outpatient basis.

(A) For on-site reviews, if the complete medical record
is not made available during the on-site review, the Commission will is-
sue a preliminary technical denial at that time. The hospital is allowed
60 [sixty] calendar days from the date of the exit conference to provide
the complete medical record to the Commission. If the complete med-
ical record is not received by the Commission within this time frame,
the Commission will issue a final technical denial. If the Commission
requests a copy of the medical record in writing, and the copy is not
received within the specified time frame, the Commission will issue a
preliminary technical denial by certified mail or fax machine. The hos-
pital has 60 [sixty] calendar days from the date of the notice to submit
the complete medical record. If the complete medical record is not re-
ceived by the Commission within this time frame, the Commission will
issue a final technical denial.

(B) For mail-in reviews, the Commission will request
copies of medical records in writing. If the Commission does not re-
ceive the complete medical record within the specified time frame, the
Commission will issue a preliminary technical denial by certified mail
or fax machine. The hospital has 60 [sixty] calendar days from the date
of the notice to submit the complete medical record. If the Commis-
sion does not receive the complete medical record within this specified
time frame, the Commission will issue a final technical denial.

(3) Readmission denial. If it is determined that the services
provided in the second or subsequent admissions were the direct result
of a premature discharge or should have been provided in the first or
previous admission, the Commission will deny the admission in ques-
tion.

(4) Day outlier denial. If it is determined that any days
qualifying as outlier days during the admission were not medically nec-
essary, the Commission will deny those days.

(5) Cost outlier denial. If it is determined that services de-
livered were not medically necessary, not ordered by a physician and/or
authorized non-physician, not rendered or billed appropriately, or not
substantiated in the medical record, the Commission will deny those
services.
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(b) When an admission denial or day of stay denial is issued,
the Commission will direct the claims administrator to recoup pay-
ment. If a hospital claim is denied for lack of medical necessity or
for being provided in an inappropriate setting, the Commission will
consider for denial physician and/or non-physician Medicaid provider
claims associated with the hospital admission or service when such
claims can be identified and are deemed to be the result of inappro-
priate admission orders. The Commission will make an exception in
the case of TMRP hospitals if the patient was [eriginally] placed in
observation, and the Commission [hespital has been] notified [by] the
hospital [Cemmissien] that it [they] may submit a revised outpatient
claim solely for medically necessary outpatient services provided dur-
ing the Texas Medicaid Provider Procedures Manual (TMPPM), or any
subsequent provider manuals, defined observation period. A physi-
cian's order for observation must be present in the physician's orders
to document that the patient was [eriginally] placed in outpatient ob-
servation. The hospital must submit the revised outpatient claim and a
copy of the Commission's notification letter to the claims administrator
at the address indicated in the notification letter. The claims adminis-
trator must receive the outpatient claim and copy of the notification
letter within 120 [ene hundred twenty] calendar days of the date of the
notification letter. The claims administrator may consider payment for
the medically necessary services provided during the TMPPM-defined
[twenty-four heur| observation period. The hospital may provide ob-
servation services in any part of the hospital where a patient can be
assessed, monitored, and treated.

§$371.210. Inpatient Utilization Review for Hospitals Reimbursed
Under the Tax Equity and Fiscal Responsibility Act (TEFRA) Princi-
ples of Reimbursement, and Facility-Specific Per Diem Methodology

Reviews [er LoneSTAR Seleet H Contracting Progrant/.

(a) The TEFRA and facility-specific per diem methodology re-
views [LoneSTAR Seleet H contract review]| process includes the fol-
lowing:

(1) Admission review to evaluate the medical necessity of
the admission. For purposes of the Texas Medical Review Program
(TMRP), TEFRA[; and EoneSTAR Seleet H contraet] reviews, medical
necessity means the patient has a condition requiring treatment that can
be safely provided only in the inpatient setting.

(2) Continued stay review to verify the medical necessity
of each day of stay.

(3) Quality of care review to assess whether the quality of
care provided meets generally accepted standards of medical and hos-
pital care practices or puts the patient at risk of unnecessary injury or
death. Quality of care review includes the use of discharge screens
and generic quality screens. If quality of care issues are identified,
physician consultants under contract with the Texas Health and Hu-
man Services Commission (Commission), and of the specialty related
to the care provided, will determine possible clinical recommendations
or corrective actions.

(b) The Commission will review the complete medical record
for the requested admission(s) to make decisions on all aspects of this
review process. The complete medical record may include: emergency
room records, medical/surgical history and physical examination, dis-
charge summary, physicians' progress notes, physicians' orders, lab re-
ports, diagnostic and imaging [x-ray] reports, operative reports, pathol-
ogy reports, nurses' notes, medication sheets, vital signs sheets, therapy
notes, specialty consultation reports, and special diagnostic and treat-
ment records. If the complete medical record is not available during
the review, the Commission will issue a preliminary technical denial
and notify the facility.

(c) A physician consultant under contract with the Commis-
sion will make all decisions concerning medical necessity, cause of
readmission, and appropriateness of setting for the service provided.
In the event the physician consultant determines the services were not
medically necessary, should have been provided in a previous admis-
sion, or were not provided in the appropriate setting, the claim will
be denied, and the Commission will notify the hospital in writing. If
a hospital claim is denied for lack of medical necessity or for being
provided in an inappropriate setting, the Commission will consider for
denial physician and/or non-physician Medicaid provider claims asso-
ciated with the hospital admission or service when such claims can be
identified and are deemed to be the result of inappropriate admission
orders. Physicians and/or non-physician providers will be notified in
writing if the claim for professional services is denied. The written no-
tification will explain the process for appealing the denial.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304203

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 424-6900

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 38. TRICHOMONIASIS
4 TAC §38.2

The Texas Animal Health Commission (commission) proposes
amendments to §38.2, concerning General Requirements, in
Chapter 38, which is entitled "Trichomoniasis". The purpose of
the amendments is to change the testing requirements for bulls.

Bovine Trichomoniasis (Trich) is a venereal disease of cattle
caused by the protozoa Tritrichomonas foetus. Certain herd
management practices such as commingled grazing or fence-
line contact with other herds are risk factors for infection. Control
of T. foetus in an infected herd includes testing bulls and culling
those infected.

Representatives of the Bovine Trich Working Group met on May
21, 2013, at the commission's central office in Austin to review
and evaluate the effectiveness of current rules. The group rec-
ommended allowing untested bulls to be purchased and resold
without a test if moved under permit with official permanent iden-
tification. After much discussion it was decided that this proce-
dure will be allowed. Commission inspectors will permit untested
bulls to be moved to either a feeding facility, another sale barn
or to another physical location given by the buyer for the bull
to be resold. The permit will expire seven days from the date
of issuance and bulls cannot be commingled with female cattle
during the seven days.

FISCAL NOTE
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Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year period
the rule is in effect, there will be no significant additional fiscal im-
plications for state or local government as a result of enforcing or
administering the rule. An Economic Impact Statement (EIS) is
required if the proposed rule has an adverse economic effect on
small businesses. The agency has evaluated the requirements
and determined that there is not an adverse economic impact on
cattle raisers and breeders and, therefore, there is no need to do
an EIS. Implementation of this rule poses no significant fiscal im-
pact on small or micro-businesses.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule is to allow the authorized and con-
trolled movement of untested bulls to either a feeding facility, an-
other sale barn or to another physical location in order for the bull
to be resold, which will provide greater accountability in bulls be-
ing sold.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rule will not impact
local economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed amend-
ments are an activity related to the handling of animals, including
requirements concerning testing, movement, inspection, identi-
fication, reporting of disease, and treatment, in accordance with
4 TAC §59.7, and are, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

The amendments are proposed under the following statutory
authority as found in Chapter 161 of the Texas Agriculture
Code. The commission is vested by statute, §161.041(a), with
the requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized by
§161.041(b) to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the
commission determines that a disease listed in §161.041 of this
code or an agent of transmission of one of those diseases exists
in a place in this state among livestock, or that livestock are
exposed to one of those diseases or an agent of transmission
of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place.
That authority is found in §161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The commission may require testing, vaccination, or another

epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054. An agent of the
commission is entitled to stop and inspect a shipment of animals
or animal products being transported in this state in order to
determine if the shipment originated from a quarantined area
or herd; or determine if the shipment presents a danger to the
public health or livestock industry through insect infestation or
through a communicable or noncommunicable disease. That
authority is found in §161.048.

Section 161.061 provides that if the commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place.

No other statutes, articles or codes are affected by the proposal.
$38.2.  General Requirements.

(a) Test Requirements: All Texas origin bulls sold, leased,
gifted, exchanged or otherwise change possession for breeding pur-
poses in the State of Texas shall meet the following testing or certifica-
tion requirements prior to sale or change of ownership in the state:

(1) Be certified as virgin, by the breeder or his representa-
tive, on and accompanied by a breeder's certificate of virgin status; or

(2) Iffrom aherd of unknown status (a herd that has not had
a whole herd test), be tested negative on three consecutive culture tests
conducted not less than seven days apart or one RT-PCR test conducted
within 60 days of sale or movement, be held separate from all female
cattle since the test sample was collected, and be accompanied by a
Trich test record showing the negative test results.

(b) Identification of Bulls: All bulls certified as virgin bulls
shall be identified by an official identification device or method on the
breeder's certification of virgin status. All bulls tested for Trichomo-
niasis shall be identified by an official identification device or method
at the time the initial test sample is collected. Official identification
includes: Official Alpha-numerical USDA metal ear tags (bangs tags),
Official 840 RFID tags, Official 840 flap or bangle tags, and Official
individual animal breed registry tattoo or breed registry individual ani-
mal brands. That identification shall be recorded on the test documents
prior to submittal.

(c) Confirmatory Test: The owner of any bull which tests pos-
itive for Trichomoniasis may request in writing, within five days of
the positive test, that the Commission allow a confirmatory test be per-
formed on the positive bull. If the confirmatory test is positive the bull
will be classified as infected with Trichomoniasis. If the confirmatory
test is negative the bull shall be retested in not less than seven days to
determine its disease status. If the confirmatory test reveals that the
bull is only infected with fecal trichomonads, the test may be consid-
ered negative.

(d) Untested Bulls: Bulls presented for sale without a breeder's
certification of virgin status or a Trich test record showing negative test
results may:

(1) Be sold for movement only directly to slaughter; or

(2) Besold[Seld] for movement to an approved feedlot and
then moved to slaughter or transported back to a livestock market under
permit, issued by Commission personnel, to be sold in accordance with
this chapter; or
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(3) Besold and moved under a Hold Order to such place as
specified by the Commission for testing to change status from a slaugh-
ter bull. Such bulls shall be officially individually identified with a
permanent form of identification prior to movement, move to the des-
ignated location on a movement permit, and be held in isolation from
female cattle at the designated location [for net less than 21 days] where
the bull shall undergo three consecutive culture tests at least [or for
net less than] seven days apart or [where the bull shall underge] one
RT-PCR test. If the results of any test are positive, the bull shall be
classified as infected and be permitted for movement only directly to
slaughter or to a livestock market for sale directly to slaughter; or[-]

(4) Be sold and moved to another physical location under
permit issued by Commission personnel, and then to a livestock market
or location to be resold within seven days from the date of issuance.
The bull cannot be commingled with female cattle during the seven

days.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304193

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 41. FEVER TICKS

4 TAC §41.1, §41.8

The Texas Animal Health Commission (commission) proposes
amendments to §41.1, concerning Definition of Terms, and
§41.8, concerning Dipping and Treatment of Livestock, in Chap-
ter 41 entitled "Fever Ticks". The purpose of the amendments is
to add a new definition for animals and new treatment standards.

The Texas Cattle Fever Tick Eradication Program (Program) is
undergoing some changes in order to make it more effective in
the efforts to eradicate the Texas cattle fever tick. The Program
has looked at other treatment options, other than dipping, as
effective deterrents to the fever tick and the rules are amended
to add these options.

During the most recent Texas Legislative Session, House Bill
(H.B.) 1807 was enacted into law and it amends the Agriculture
Code to broaden the scope of statutory provisions relating to tick
eradication by providing for the treatment of animals, rather than
just dipping of livestock.

The bill defines animal as any domestic, free-range, or wild an-
imal capable of hosting or transporting ticks capable of carry-
ing Babesia, including livestock; zebras, bison, and giraffes; and
deer, elk, and other cervid species. The bill defines treatment
as a procedure or management practice used on an animal to
prevent the infestation of, control, or eradicate ticks capable of
carrying Babesia. H.B. 1807 requires each animal submitted for
movement from a quarantined enclosure to be treated as pre-
scribed by commission rules before a certificate or permit for
movement is issued if ticks are found on any of the animals,
rather than require each head of livestock submitted for such

movement to be dipped at certain intervals and found free from
ticks at the last dipping before such a certificate or permit is is-
sued if ticks are found on any of the livestock.

The commission is proposing to authorize treatment require-
ments using injectable doramectin including a withholding
period of 35 days. Section 41.8 is being amended to include
treatment as part of the timeframes that have historically been
associated with requirements for dipping. Also, the title for the
Pasture Vacation Schedule is amended to indicate it as being
Pasture Treatment or Vacation Schedule. Also, free-ranging
wildlife or exotic livestock that are found infested, or exposed
premises which are capable of hosting fever ticks, will be treated
by ivermectin medicated corn that may be administered by a
representative of the commission following the close of the
hunting season, provided that treatment is terminated at least
60 days prior to the beginning of the next hunting season to
comply with the required withdrawal period. Also, permethrin
impregnated roller devices may be used for topical treatment
of free-ranging wildlife or exotic livestock during periods when
ivermectin medicated corn is not administered. The commission
may specify the use of other pesticides for treatment of wildlife
or exotic livestock when deemed necessary to control and
eradicate fever ticks.

FISCAL NOTE

Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year period
the rules are in effect, there will be no significant additional fiscal
implications for state or local government as a result of enforcing
or administering the rules. An Economic Impact Statement (EIS)
is required if the proposed rule has an adverse economic effect
on small businesses. The agency has evaluated the require-
ments and determined that there is not an adverse economic
impact and, therefore, there is no need to do an EIS. Implemen-
tation of these rules poses no significant fiscal impact on small
or micro-businesses.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rules will be to have other treatment
options available to control and eradicate fever ticks in the state.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rules will not impact
local economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed amend-
ments are an activity related to the handling of animals, includ-
ing requirements for testing, movement, inspection, identifica-
tion, reporting of disease, and treatment, in accordance with 4
TAC §59.7, and are, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
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"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

House Bill 1807 amended the Texas Agriculture Code, Chapter
167, §167.003, which provides for general powers and duties of
the commission to eradicate fever ticks and provides authority
for adopting the necessary rules to fulfill those duties. Section
167.004 authorizes the commission by rule to define what an-
imals can be classified as exposed to ticks. Section 167.006
authorizes the commission to designate for tick eradication any
county or part of a county that the commission believes contains
ticks. Section 167.007 authorizes the commission to conduct
tick eradication in the free area. Section 167.021 provides that
the commission may establish quarantines on land, premises,
and livestock as necessary for tick eradication. Section 167.022
provides the commission authority designating a county or part
of a county for tick eradication. Section 167.023 provides the
commission authority to establish quarantine in the free area.
Section 167.024 provides the requirement to obtain appropri-
ate authorization and compliance with the requirements prior to
movement. Section 167.032 provides that the commission may
restrict movement of commaodities that are carrying ticks.

The commission is vested by statute, §161.041(a), with the
requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized by
§161.041(b) to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the
commission determines that a disease listed in §161.041 of this
code or an agent of transmission of one of those diseases exists
in a place in this state among livestock, or that livestock are
exposed to one of those diseases or an agent of transmission
of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place.
That is found in §161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054.

Section 161.007 provides that if a veterinarian employed by the
commission determines that a communicable disease exists
among livestock, domestic animals, or domestic fowl or on cer-
tain premises or that livestock, domestic animals, or domestic
fowl have been exposed to the agency of transmission of a
communicable disease, the exposure or infection is considered
to continue until the commission determines that the exposure
or infection has been eradicated through methods prescribed
by rule of the commission. Section 161.005 provides that the
commission may authorize the executive director or another em-
ployee to sign written instruments on behalf of the commission.
A written instrument, including a quarantine or written notice,
signed under that authority has the same force and effect as if
signed by the entire commission.

No other statutes, articles or codes are affected by the proposal.
$41.1.  Definition of Terms.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Adjacent premise--A premise that borders an exposed
or infested premise, including premises separated by roads, double
fences, or fordable streams. A premise that would normally be classi-
fied as adjacent may be exempted from adjacent premise requirements
by a State or Federal epidemiologist if the premise is separated from
the exposed or infested premise by double fencing, sufficient to prevent
the spread of ticks, with one of the fences being game-proof.

(2) Animal--Any domestic, free-range, or wild animal ca-
pable of hosting or transporting ticks capable of carrying Babesia, in-
cluding livestock; zebras, bison, and giraffes; and deer, elk, and other
cervid species.

(3) [©)]Certificate--A document authorizing movement of
livestock issued by an authorized representative of the commission af-
ter the livestock have been treated in a manner prescribed by the com-
mission for the area and premise from which they originate.

(4) [63)] Check premise--A premise located in a tick eradi-
cation quarantine area, temporary preventative quarantine area, or con-
trol purpose quarantine area that is not classified as an infested, ex-
posed, or adjacent premise.

(5) [#4)] Control purpose quarantine area--A premise or
property designated by the commission for a systematic inspection
of livestock and premises and control of the movement of livestock
in order to investigate and control a suspected exposure of animals
to ticks outside the tick eradication quarantine area. The boundaries
of the area will be determined by evaluation of the barriers to the
potential spread of ticks.

(6) [€5)] Designated Fever Tick Epidemiologist
(DFTE)--A State or Federal epidemiologist designated to make deci-
sions concerning the use and interpretation of exposure to fever ticks
and to manage the Fever Tick program. The DFTE must be selected
jointly by the Executive Director of the Commission and the AVIC
for Texas. The DFTE has the responsibility to determine the scope
of epidemiologic investigations, determine the status of herds, assist
in development of individual herd plans, and coordinate fever tick
surveillance and eradication programs within his or her geographic
area of responsibility. The DFTE has authority to make independent
decisions concerning the management of herds and use of property
and limiting the impact of wildlife when those decisions are supported
by sound fever tick eradication principles.

(7) [€6)] Dipping or treating--If the Commission requires
livestock to be dipped, the livestock shall be submerged in a vat. A
spray-dip machine may be used in areas where a vat is not reason-
ably available. Careful hand spraying may be used for easily restrained
horses and show cattle, and when specifically authorized, certain zoo
or domestic animals. Livestock unable to go through a dipping vat be-
cause of size or physical condition may be hand sprayed. The treatment
must be paint marked so that it can be identified for at least 17 days. If
the Commission determines that free-ranging wildlife and exotic ani-
mals, which are capable of hosting fever ticks, require treatment, they
shall be treated by methods and for the duration of time approved by
the Commission.

(8) [€P] Exposed livestock--Any of the following factors
shall constitute livestock as being exposed:

(A) Livestock that have entered an infested or exposed
premise and have not been dipped and removed from the infested or
exposed premise within 14 days after entry.

(B) Livestock that have occupied an exposed premise
and have not completed treatment required for movement from an ex-
posed premise.
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(C) Livestock that have entered Texas from Mexico
without a certificate from the United States Department of Agriculture.

(9) [€8)] Exposed premise--A premise shall be considered
exposed if systematic treatment has not been completed and if either of
the following conditions apply:

(A) Ticks have been found on livestock that have been
on the premise for less than 14 days.

(B) A premise that has received exposed livestock, or
equipment or material capable of carrying ticks from an infested or
exposed premise.

(10) [(9)] Free area--An area designated by the commission
as being free of ticks or exposure to ticks. The extent of the area will be
determined by the appropriate barriers to the potential spread of ticks.

(11) [(+8)] Game proof fence--A fence that has a minimum
height of eight feet, consisting of wire mesh of sufficiently small size
to prevent or impede the movement of domestic or exotic wildlife over,
under, or through the fenced area.

(12) [(D)] Individual herd plan--A written disease man-
agement plan that is developed by the herd or land owner(s) and/or their
representative(s), and a State or Federal DFTE to eradicate fever ticks
or potential exposure to fever ticks from an affected herd or property.
The herd plan will include appropriate treatment frequencies, treat-
ments to be employed, and any additional fever tick management or
herd management practices deemed necessary to eradicate fever ticks
from the herd or on an a infected or exposed premise in an efficient
and effective manner. The plan must be approved by the Executive Di-
rector of the Commission and AVIC, and have the concurrence of the
DFTE.

(13) [E2)] Infested livestock--Livestock shall be consid-
ered infested if eradication treatment for movement from an infested
premise has not been completed and if either of the following condi-
tions apply:

(A) Ticks have been found on livestock.

(B) Livestock which occupy a premise where ticks have
been found on livestock that have been on the premise more than 14
days.

(14) [E3)] Infested premise--A premise where ticks have
been found on livestock that have been on the premise for more than
14 days, and systematic treatment has not been completed.

(15) [E4)] Livestock--Any domestic animal or any free
ranging animals found on a premise or captured wild animal that is
capable of hosting or transporting ticks capable of carrying babesia
(the causative agent of cattle tick fever), including, but not limited to,
cattle, horses, mules, jacks, jennets, zebras, buffalo, giraffe, and deer.

(16) [3)] Permit--A document issued by an authorized
representative of the commission allowing specified movement of live-
stock.

(17) [E46)] Premise--An area which can be defined by
boundaries of recognizable physical barriers that prevent livestock
from crossing the boundaries under ordinary circumstances; or an area
that livestock do not ordinarily inhabit that the commission defines by
recognizable features.

(18) [(FD] Premise inspection--A routine inspection by an
authorized representative of the commission of premise boundaries and
the livestock within for the purpose of documenting exposure of the
premise.

(19) [E8)] Premise under vacation--A premise from which
all livestock have been removed as prescribed by the commission.

(20) [E9)] Range inspection of livestock--An inspection of
livestock to see the animal close enough to detect ticks on the animal.

(21) [20)] Scratch inspection of livestock--An inspection
of livestock by an authorized representative of the commission in an
approved facility that allows the inspector to touch and see all parts of
the livestock.

(22) [2B] Temporary preventative quarantine area--An
area designated by the commission for systematic inspection and treat-
ment of livestock and premises, and control of movement of livestock,
in order to detect and eradicate infestation and exposure from infested
or exposed premises outside the tick eradication quarantine area. The
extent of the area will be determined by evaluating the barriers to the
potential spread of ticks. This is also designated as a "Blanket Disease
Quarantine."

(23) [22)] The commission--The Texas Animal Health
Commission.

(24) [€23)] Tick--Any tick capable of transmitting bovine
Babesiosis (cattle tick fever or bovine piroplasmosis).

(25) [24)] Tick eradication quarantine area--An area des-
ignated by the commission for systematic inspection and treatment of
livestock and premises, and control of movement of livestock, in order
to detect and eradicate infestation from infested or exposed premises.
The extent of the area will be determined by evaluating the barriers
to the potential spread of ticks. This is the permanent quarantine area
which is designated in §§41.14 - 41.22 of this chapter (relating to Quar-
antine Line; Defining and Establishing Tick Eradication Areas), and in
the United States Department of Agriculture Code of Federal Regula-
tions Part 72.5, parallel to the Rio Grande River, commonly known as
the buffer zone or systematic area.

(26) Treatment--A procedure or management practice used
on an animal to prevent the infestation of, control or eradicate ticks
capable of carrying Babesia.

$41.8.  Dipping and Treatment of Livestock.

(a) Dipping and treatment of livestock; general. All dipping
and treatment prescribed in this section must be done under the super-
vision of a representative authorized by the commission. The commis-
sion will authorize for use in dipping only those dips that have been
approved by the Animal and Plant Health Inspection Service of the
United States Department of Agriculture and the Texas Animal Health
Commission for use in official dipping to rid animals of the tick. The
concentration of the dipping chemical used must be maintained in the
percentage specified for official use by means of the approved vat man-
agement techniques established for the use of the agent; or, if applica-
ble, by an officially approved vat side test or field test of the commis-
sion. The owner or caretaker of the livestock is responsible for present-
ing the livestock to the dipping vat, dipping the livestock, and removing
the livestock, and will provide such labor as is necessary to perform all
required functions. If the commission requires livestock to be dipped,
the livestock shall be submerged in a vat. A spray-dip machine may
be used in areas where a vat is not reasonably available. Careful hand
spraying may be used for easily restrained horses and show cattle, and
when specifically authorized, certain zoo or domestic animals. Live-
stock unable to go through a dipping vat because of size or physical
condition may be hand sprayed. The treatment must be paint marked
so that it can be identified for at least 17 days. The commission may
specifically authorize other treatment methods for free-ranging wildlife
or exotic species.

(b) Required Dipping or treatment of Livestock.
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(1) Dipping Requirements:

(A) [D)] The owner or caretaker of livestock on in-
fested or exposed premises in the tick eradication quarantine area,
or infested or exposed premises in the temporary preventative quar-
antined area must present them to be scratch inspected and dipped
with subsequent dipping every seven to 14 days until the livestock are
moved from the premise in accordance with these regulations, except
as provided in paragraph (3)(B) [(5)] of this subsection.

(B) [€)] The 14-day interval may be extended due to
circumstances beyond the control of the owner upon approval by an
authorized representative of the commission. In no event will the ex-
tension be more than three days. If the extension is granted, no certifi-
cate for movement will be issued after the 14th day, and the next dip
must be on the original 14-day schedule.

[3) Al seratch inspection and dipping must be done under
form directed to the owner or caretaker. An inspector for the Commis-
sion will deliver the instructions in person along with a copy of these
regulations. All premise boundaries will be listed in the instructions:]

(C) [4)] The scratch inspection and first dip must be
within 14 days from the date infestation or exposure is discovered un-
less otherwise approved by the commission.

H5) The starting date for infested premises for Table I (Pas-
ture Vacation Schedule, South of Highway 90) and Table I (Pasture Va-
cation Schedule, North of Highway 90), is the date of the first clean dip-
ping of 100% of the livestoek: The starting date for exposed premises
for Table 1 (Pasture Vacation Schedule; Seuth of Highway 90) and Ta-
ble 1 (Pasture Vacation Schedule, North of Highway 90) may be ob-
fFigure: 4 TAC §41-8(b)(5)]

(2) Authorized Treatment Requirements:

(A) Following the first clean dipping of 100% of the
livestock, the cattle may be treated with injectable doramectin in lieu of
systematic dipping. The owner or caretaker of cattle on an infested or
exposed premise must present them to be scratch inspected and treated
with injectable doramectin every 25-28 days until the livestock are
moved from the premises in accordance with these regulations, except
as provided in paragraph (3)(B) of this subsection.

(B) Treatment of doramectin shall by administered by
subcutaneous injection by a representative of the commission.

(C) The owner or caretaker must comply with the
slaughter withholding period (35 days) of doramectin by holding
cattle at the premise of origin until the withdrawal period has been

completed.
(3) Requirements for Dipping and Treatment:

(A) All scratch inspection and dipping or treatment
must be done under instructions issued by the commission. All
requirements will be in written form directed to the owner or caretaker.
An inspector for the commission will deliver the instructions in person
along with a copy of these regulations. All premise boundaries will be
listed in the instructions.

(B) The starting date for infested premises for Table I
(Pasture Treatment or Vacation Schedule, South of Highway 90) and
Table II (Pasture Treatment or Vacation Schedule, North of Highway
90), is the date of the first clean dipping of 100% of the livestock. The
starting date for exposed premises for Table I and Table Il is when 100%

of the livestock on the premise have been dipped. Copies of Table I
(Pasture Treatment or Vacation Schedule, South of Highway 90) and
Table II (Pasture Treatment or Vacation Schedule, North of Highway
90) may be obtained from the Texas Animal Health Commission, P.O.
Box 12966, Austin, Texas 78711.

Figure: 4 TAC §41.8(b)(3)(B)

(C) [¢6)] A dip or treatment is not official unless 100%
of the livestock within the premise affected are dipped or treated on
schedule.

(D) [€H] Free-ranging wildlife or exotic livestock
[exeties] that are found on infested[;] or exposed [er vaeated] premises,
and which are capable of hosting fever ticks will be treated by methods
approved by the commission and for the length of time specified by
the commission.

(i) Ivermectin medicated corn may be administered
to free-ranging wildlife or exotic livestock by a representative of the
commission following the close of the hunting season, provided that
treatment is terminated at least 60 days prior to the beginning of the
next hunting season to comply with the required withdrawal period.

(ii) Permethrin impregnated roller devices may be
used for topical treatment of free-ranging wildlife or exotic livestock
during periods when ivermectin medicated corn is not administered.
The commission may specify the use of other pesticides for treatment
of wildlife or exotic livestock when deemed necessary to control and
eradicate fever ticks.

(¢) Each premise within a tick eradication quarantine area,
temporary preventative quarantine area, or control purpose quarantine
area will be classified by the commission as an infested, exposed,
adjacent, or check premise and is required to execute a herd manage-
ment plan and remain under restrictions until the no evidence of fever
ticks is disclosed or a complete epidemiologic investigation fails to
disclose evidence of exposure to fever ticks, with the concurrence of
the DFTE. A person may protest an initial test or a herd plan for each
premise classified as increased risk for fever ticks. [Fever Fieks:]

(1) To protest, the responsible person must request a meet-
ing, in writing, with the Executive Director of the commission within
15 days of receipt of the herd plan or notice of an initial test and set
forth a short, plain statement of the issues that shall be the subject of
the protest, after which:

(A) the meeting will be set by the Executive Director
no later than 21 days from receipt of the request for a meeting;

(B) the meeting or meetings shall be held in Austin; and

(C) the Executive Director shall render his decision in
writing within 14 days from date of the meeting.

(2) Upon receipt of a decision or order by the executive di-
rector which the herd owner wishes to appeal, the herd owner may file
an appeal within 15 days in writing with the Chairman of the commis-
sion and set forth a short, plain statement of the issues that shall be the
subject of the appeal.

(3) The subsequent hearing will be conducted pursuant to
the provisions of the Administrative Procedure and Texas Register Act,
and Chapter 32 of'this title (relating to Hearing and Appeal Procedures).

(4) If the Executive Director determines, based on epi-
demiological principles, that immediate action is necessary, the
Executive Director may shorten the time limits to not less than five
days. The herd owner must be provided with written notice of any
time limits so shortened.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304194

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 47. APPROVED PERSONNEL
4 TAC §§47.1 - 47.6

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Animal Health Commission or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Animal Health Commission (commission) proposes
the repeal of Chapter 47, §§47.1 - 47.6, concerning Approved
Personnel.

Elsewhere in this issue of the Texas Register, the commission
proposes new Chapter 47, which is entitled "Authorized Person-
nel", and replaces the repealed chapter in its entirety.

FISCAL NOTE

Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined there will no significant ad-
ditional fiscal implications for local or state government as a re-
sult of repealing the rules.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that the public benefit antici-
pated as a result of repealing the rules will be that the new pro-
posed chapter will be better organized to incorporate all of the
changes needed as a result of the passage of House Bill 3569
during the 83rd Texas Legislative Session, which amended the
Texas Agriculture Code.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with the Texas Government Code §2001.022, this
agency has determined that the proposed repeal will not impact
local economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed repeal will not af-
fect private real property and is, therefore, compliant with the Pri-
vate Real Property Preservation Actin Government Code, Chap-
ter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by email at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on December 3, 2013.

STATUTORY AUTHORITY

The repeal is authorized by the Texas Agriculture Code
§161.046, which provides the commission with authority to adopt
rules relating to the protection of livestock, exotic livestock,
domestic fowl or exotic fowl, as well as Texas Government Code
§2001.039, which authorizes a state agency to repeal a rule.

No other statutes, articles or codes are affected by the proposal.

$47.1.  Definitions.

§47.2.  General Requirements.

§47.3.  Requirements for Brucellosis Testing.

$§47.4.  Brucellosis Calfhood Vaccination Requirements.

$47.5.  Suspension or Revocation of Approved Personnel Status.
§47.6.  Restoration of Approved Personnel Status.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304195

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢
CHAPTER 47. AUTHORIZED PERSONNEL

The Texas Animal Health Commission (commission) proposes a
new Chapter 47, §§47.1 - 47.9 and §8§47.11 - 47.15, concerning
Authorized Personnel.

Elsewhere in this issue of the Texas Register, the commission
contemporaneously proposes the repeal of the existing Chapter
47, concerning Approved Personnel. The purpose of the new
chapter is to make substantial changes to the requirements of
persons authorized to perform certain activities related to dis-
ease control, in response to the passage of House Bill (H.B.)
3569 during the 83rd Texas Legislative Session.

H.B. 3569 amended the Texas Agriculture Code to require a per-
son, including a veterinarian, to be authorized by the commission
in order to engage in an activity that is part of a state or federal
disease control or eradication program for animals. In addition to
the brucellosis program, existing disease control or eradication
programs include, but are not limited to, tuberculosis, trichomo-
niasis, piroplasmosis, equine infectious anemia, chronic wasting
disease, pseudorabies, and scrapie.

New Chapter 47 includes two subchapters. Subchapter A, which
is entitled "General Provisions," includes provisions for all per-
sons authorized by the commission to perform activities as part
of a disease control or eradication program. The provisions in-
clude minimum standards for authorized personnel and estab-
lish application, training, and recordkeeping requirements. Sub-
chapter A also includes grounds for suspending or revoking an
authorized person's status and the procedures that must be fol-
lowed to proceed with such action.

Subchapter B, which is entitled "Brucellosis Program," includes
the existing standards and requirements for authorized person-
nel performing activities that are part of the brucellosis control
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program. In addition, the commission proposes to amend the
general requirements concerning adult cattle vaccination for bru-
cellosis. As a result of the severe drought, a number of Texas
cattle are moving or have been moved to other states. Some
western states require brucellosis vaccination of cattle prior to
entry. To assist producers in meeting those states' entry require-
ments, §47.12 allows authorized veterinarians to adult vaccinate
cattle for brucellosis if commission protocols are followed. Previ-
ously, commission veterinarians and inspectors and USDA vet-
erinary medical officers and animal health technicians were the
only persons authorized to vaccinate adult cattle.

The commission also proposes to revise the brucellosis calfhood
vaccination requirements by removing the reference and tattoo
requirements for Brucella abortus strain 19 vaccinates in pro-
posed §47.14. This is a conforming program change as Bru-
cella abortus strain 19 is no longer authorized for routine use in
the brucellosis control program.

FISCAL NOTE

Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year period
the rules are in effect, there will be no significant fiscal implica-
tions for state or local government as a result of enforcing or
administering the rules. An Economic Impact Statement (EIS) is
required if the proposed rules have an adverse economic effect
on small businesses. The agency has evaluated the require-
ments and determined that there is not an adverse economic
impact and, therefore, there is no need to do an EIS. Implemen-
tation of these rules poses no significant fiscal impact on small
or micro-businesses.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rules will be uniformity in the state's
animal disease control activities.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rules will not impact
local economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rules are
an activity related to the handling of animals, including require-
ments for testing, movement, inspection, identification, reporting
of disease, and treatment, in accordance with 4 TAC §59.7, and
are, therefore, compliant with the Private Real Property Preser-
vation Act in Texas Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on December 3, 2013.

SUBCHAPTER A. GENERAL PROVISIONS
4 TAC §§47.1 - 47.9
STATUTORY AUTHORITY

H.B. 3569 amended the Texas Agriculture Code, Chapter 161,
by adding §161.0417, which requires a person, including a vet-
erinarian, to be authorized by the commission in order to engage
in an activity that is part of a state or federal disease control or
eradication program for animals. H.B. 3569 authorizes the com-
mission to adopt necessary rules for the authorization of such
persons and, after reasonable notice, to suspend or revoke a
person's authorization if the commission determines that the per-
son has substantially failed to comply with Chapter 161 or rules
adopted under that chapter. The bill entitles a person to a hear-
ing before the commission or a hearing examiner appointed by
the commission before the commission may revoke the person's
authorization. The bill requires the commission to make all final
decisions to suspend or revoke an authorization. The bill es-
tablishes that its provisions relating to authorized personnel for
disease control do not affect the requirement for a license or an
exemption under the Veterinary Licensing Act to practice veteri-
nary medicine. H.B. 3569 also amended §161.0601(a) to clarify
that the commission is authorized to charge a fee and provide
for the issuance of electronic certificates of veterinary inspection
by veterinarians.

The commission is vested by statute, §161.041(a), with the
requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized
by §161.041(b) to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock.
Section 163.064 provides that only a person approved by the
commission may perform testing and vaccinating for brucellosis,
regardless of whether the person is a veterinarian.

As a control measure under §161.054, the commission by
rule may regulate the movement of animals. The commission
may restrict the intrastate movement of animals even though
the movement of the animals is unrestricted in interstate or
international commerce. The commission through §161.048
may require testing, vaccination, or another epidemiologically
sound procedure before or after animals are moved. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in §161.048.

Under §161.081, the commission by rule may regulate the move-
ment of livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl into this state from another state, territory,
or country. Also, under that section the commission by rule may
provide the method for inspecting and testing animals before and
after entry into this state. The commission by rule may provide
for the issuance and form of health certificates and entry permits.
The rules may include standards for determining which veterinar-
ians of this state, other states, and departments of the federal
government are authorized to issue the certificates or permits.

Section 161.101 requires a veterinarian, a veterinary diagnostic
laboratory, or a person having care, custody, or control of an
animal to report the existence of the certain diseases among
livestock, exotic livestock, bison, domestic fowl, or exotic fowl to
the commission within 24 hours after diagnosis of the disease.

Under §161.112, the commission may adopt rules relating to the
movement of livestock, exotic livestock, and exotic fowl from live-
stock markets and shall require tests, immunization, and dipping
of those livestock as necessary to protect against the spread of
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communicable diseases. Section 161.113 provides that if the
commission requires testing or vaccinations at a market, the test-
ing or vaccination must be performed by an accredited veteri-
narian or qualified person authorized by the commission. The
commission may adopt rules requiring permits for moving exotic
livestock and exotic fowl from livestock markets as necessary to
protect against the spread of communicable diseases.

No other statutes, articles or codes are affected by the proposal.

$47.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Accredited veterinarian--A veterinarian approved by
USDA under the provisions of Title 9, Part 161, Code of Federal
Regulations, to perform specified functions required by cooperative
state-federal disease control eradication programs.

(2) Authorized personnel--

(A) Veterinarians and inspectors employed by the com-

mission;

(B) USDA-APHIS, VS veterinary medical officers and
animal health technicians;

(C) Veterinarians who:

(i) are licensed to practice veterinary medicine in

Texas; and

(ii) are accredited by USDA-APHIS, VS for the
State of Texas; and

(iii) have satisfactorily completed Texas Animal
Health Commission disease control or eradication program training or
provide documentation to the executive director that they have satis-
factorily completed substantially similar disease control or eradication

program training;
(D) Veterinarians' technicians and/or employees who

have satisfactorily completed the Texas Animal Health Commission
disease control or eradication program training or provide documenta-

(9) Official document--Any certificate, form, record, re-
port, chart, tag, band, or other identification, required by the commis-
sion or USDA for use by an authorized person performing authorized
functions under this chapter. This includes, but is not limited to a cer-
tificate of veterinary inspection, vaccination charts and test documents.

(10) Sign--For an authorized person to put his or her sig-
nature in his or her own hand, or by means of an approved digital sig-
nature, on an official document. No official document is signed if:

(A) Someone other than the authorized person has
signed it on behalf or in the name of the authorized person, regardless
of the authority granted them by the authorized person; or

(B) If any mechanical device, other than an approved
digital signature, has been used to affix the signature.

(11) Veterinarian-in-Charge--The veterinary official of
APHIS who is assigned by the USDA Administrator to supervise and
perform the official work of APHIS in a State or group of States.

(12) VS--The Veterinary Services of the United States De-
partment of Agriculture.

(13) Veterinarian's technician or employee--An authorized
person who works under the supervision of an authorized veterinarian
unless specifically exempted under these rules, or rules of the Texas
Board of Veterinary Medical Examiners as provided in the Texas Ad-
ministrative Code, Title 22, Part 24, Chapter 573, entitled Supervision
of Personnel, to perform certain procedures under general supervision.

§47.2.  Requirements and Application Procedures.

(a) Authorized Personnel:

(1) Anindividual shall be authorized by the commission to
perform certain activities, as designated by the commission, for disease
control or eradication programs.

(2) Anindividual shall be authorized by the commission in
order to receive, complete and issue official documents.

(3) An authorized person shall receive commission ap-
proval and certification for each disease control or eradication program

tion to the Executive Director that they have satisfactorily completed

the authorized person will perform program activities.

substantially similar disease control or eradication program training;
and

(E) For the Chronic Wasting Disease (CWD) program,

(4) Except as provided by subsection (¢) of this section, an
authorized person shall not perform program activities in disease con-
trol or eradication program until the person receives written authoriza-

individuals who have satisfactorily completed Texas Animal Health

tion from the commission.

Commission CWD disease control or eradication program training or
provide documentation to the executive director that they have satis-
factorily completed substantially similar CWD disease control or erad-
ication program training.

(3) APHIS--The Animal and Plant Health Inspection Ser-
vice of the United States Department of Agriculture.

(4) Commission--The Texas Animal Health Commission.

(5) Disease control or eradication program--Any state or

(b) Application for authorized personnel status:

(1) An individual shall apply for authorized personnel sta-
tus by completing an application and submitting it to the commission.
In completing the application, the individual shall designate the disease
control or eradication program(s) for which the individual will perform
program activities.

(2) Applicants shall certify, on the application, that the ap-
plicant is able to perform all program activities and has received com-

federal disease control or eradication program for animals.

(6) Executive Director--The Executive Director of the
Texas Animal Health Commission or any individual authorized to act
for the Executive Director.

(7) False sample--An adulterated sample or a sample that
was collected from an animal other than the animal indicated on the

mission training for each disease control or eradication program the
individual designates.

(3) Application for authorized personnel status shall be
made on a form provided by the commission.

(4) An authorized person shall notify the commission
within 30 days of any change in the information provided as part of

test document.

(8) Issue--The distribution, including electronic transmis-
sion, of an official document that has been signed.

the application.

(c) Approved personnel requirements and application proce-
dure:
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(1) An individual with approved personnel status for bru-
cellosis, tuberculosis, trichomoniasis or chronic wasting disease shall

(G) Properly perform testing for the disease control or
eradication program for which the authorized person performs activi-

apply for authorized personnel status by completing an application and
submitting it to the commission.

(2) Upon submitting an application for authorized person-

ties;

(H) Perform official tests, inspections, treatments, and
vaccinations and shall submit specimens to designated laboratories as

nel status to the commission, an individual with approved personnel

prescribed by the commission;

status shall have authorized personnel status for the specific disease
control or eradication program(s) for which the person received ap-
proved personnel status.

(3) The commission shall notify approved personnel of the
requirement to submit an application for authorized personnel status.

(4) An individual with approved personnel status as of
March 1, 2014, may perform program activities in the specific disease
control or eradication program for which the individual received
approved personnel status until September 1, 2014, or until such time
the individual is notified of the requirement to submit an application
for authorized personnel status, whichever is later.

(5) An individual with approved personnel status shall ap-
ply for authorized personnel status, as provided by subsection (b) of
this section, for any disease control or eradication program for which
the individual has not received approved personnel status.

$47.3.  Duration and Additional Training Requirements.

(a) Authorized personnel status shall be valid until such time
that the authorization is suspended or revoked, contingent upon the
authorized person completing all additional training required by the
commission.

(b) In determining whether additional training shall be re-
quired, the Executive Director may consider changes in technology,
treatments, procedures and programs.

(c) If additional training is required for authorized personnel
in a particular disease control or eradication program, the commission
will provide notice to affected authorized personnel of the additional
training requirement.

§47.4. Standards for Authorized Personnel.

This rule sets the minimum standards for personnel who perform cer-
tain activities that are part of a disease control or eradication program
pursuant to Texas Agriculture Code §161.0417.

(1) Authorized personnel shall:

(A) Recognize all commission required animal identifi-
cation systems applicable to the disease control or eradication programs
for which the authorized person performs activities;

(B) Apply all animal identification for commission re-

() Immediately report to the commission diagnosed or
suspected cases of a communicable animal disease for which the com-
mission has a disease control or eradication program;

(J) Immediately report to the commission the existence
of a disease listed in §45.2 of this title (relating to Duty to Report);

(K) Take such measures of sanitation as are necessary
to prevent the spread of communicable diseases of animals by the au-
thorized person while performing program activities;

(L) Keep him or herself currently informed on state
rules governing the movement of animals and on procedures applicable
to disease control and eradication programs for which the authorized
person performs activities;

(M) Secure and properly use all official documents and
approved digital signature capabilities used in his or her work and take
reasonable care to prevent the misuse thereof; and

(N) Immediately report to the commission the loss,
theft, or deliberate or accidental misuse of an official document or
digital signature used in the authorized person's work.

(2) An authorized person shall not issue, or allow to be
used, any official document, until, and unless, it has been accurately
and fully completed, clearly identifying the animals to which it applies,
and showing the dates and results of any inspection, test, vaccination,
or treatment the authorized person has conducted and the dates of is-
suance and expiration of the document.

§47.5.  Recordkeeping.

(a) An authorized person shall maintain official documents at
the authorized person's place of business.

(b) Official documents shall be complete and legible.

(c) Official documents shall be maintained for a minimum of
five years from the original date of the document.

(d) The commission may inspect and copy official documents
maintained by an authorized person.

§47.6.  Grounds for Suspension or Revocation.

(a) Automatic termination of authorized personnel status oc-
curs with any one of the following events:

quired animal identification systems applicable to the disease control
or eradication programs for which the authorized person performs ac-
tivities;

(C) Properly complete official documents;

(D) Submit official documents to the commission in a
timely manner as prescribed by commission or USDA rule;

(E) Recognize and report clinical signs and lesions of
diseases applicable to the disease control or eradication program for
which the authorized person performs activities;

(F) Properly collect and ship sample specimens, as pre-
scribed by the commission, to an appropriate laboratory for testing with
complete and accurate paperwork;

(1) the authorized person is separated from employment
with the commission or Veterinary Services when such person's autho-
rized personnel status is contingent upon employment with the com-
mission or Veterinary Services;

(2) the authorized person is a veterinarian's technician or
employee who is separated from employment with an accredited vet-

(3) the license of an authorized veterinarian issued by the
Texas State Board of Veterinary Medical Examiners is revoked or sus-
pended by that board; or

(4) an authorized veterinarian's accreditation is revoked by
Veterinary Services.
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(b) Suspension of an authorized veterinarian's accreditation by
Veterinary Services will result in suspension or revocation of autho-

(d) If the Executive Director determines that a violation has
occurred and that disciplinary action and/or a penalty is warranted, the

rized personnel status.

(c) Suspension or revocation of authorized personnel status
may be made upon a determination that one or more of the following
violations have occurred:

(1) submitting false samples;

(2) collecting a sample in an manner that contravenes a
commission rule;

(3) failing to report test results;

(4) distributing vaccine to persons or entities not autho-

Executive Director will advise the licensee of the alleged violations
and offer the person a settlement in the form of an agreed order that
specifies the disciplinary action and/or penalty. A suspension may be
in effect for a period of up to one year. An order of suspension shall
identify specific conditions or prohibitions relative to the suspension.
A revocation may be in effect for a period of up to two years.

(e) An authorized person shall have 20 days from the date of
the receipt of the decision to submit a written response accepting the
settlement offer or requesting a hearing. The administrative hearing for
the appeal will be held in Austin, pursuant to Chapter 32 of this title
(relating to Hearing and Appeal Procedures).

rized by the commission;

(5) using out of date vaccine;

(6) failing to identify animals as required by commission

rule;

(7) failing to submit official documents within the time pre-
scribed by a commission or USDA rule;

(8) falsely reporting that animals have been vaccinated or

(f) If the authorized person accepts the settlement offer by
signing the agreed order, the agreed order will be docketed for com-
mission action at the next regularly scheduled commission meeting.

(g) The Executive Director may, upon written notice and pend-
ing final determination by the commission, summarily suspend a per-
son's authorized personnel status when it is deemed necessary to pro-
tect the safety, health, and interest of the public. The Executive Direc-
tor shall hold an informal conference within 14 days of the date of the

tested;

(9) submitting samples that are adulterated or that have in-
sufficient quantity to conduct confirmation testing;

(10) falsifying official documents;

(11) performing work in a commission disease control or
eradication program for which the person is not authorized to perform

program activities;

(12) failing to maintain official documents as required by
commission rule;

(13) failing to pay an obligation owed to the commission;

(14) submitting false reimbursement claims for testing or
vaccinating;

(15) failing to comply with the "Standards for Authorized
Personnel" as set forth in §47.4 of this subchapter;

(16) failing to comply with a rule promulgated under this
chapter relating to standards for authorized personnel; or

(17) _violating a rule of the commission.

$47.7.  Procedure for Suspension or Revocation.

(a) Upon completion of the investigation of an alleged viola-
tion, the commission shall notify the authorized person by certified mail
of the facts or conduct alleged that may warrant commission action re-
garding the person's authorized personnel status and invite the autho-
rized person to an informal conference.

(b) An authorized person shall have 20 days from the date of
receipt of the notice to respond to the commission or waive his or her
attendance at the informal conference. If an authorized person fails
to respond to the commission's notice an informal conference will be

suspension to determine if formal action should be initiated against the
authorized person. The authorized person must receive notice of the
conference at least 72 hours prior to the conference.

$47.8.  Restoration of Authorized Personnel Status.

(a) Authorized personnel status will be automatically restored
after a period of suspension contingent upon the person complying with
all conditions or prohibitions relative to the suspension.

(b) Application for authorized status may be made at the expi-
ration of a period of revocation. The applicant must meet all prerequi-
sites for initial authorization.

$47.9. Settlement of Contested Case.

(a) A contested case settlement is an agreement between the
commission and the respondent in a contested case which provides for
a resolution different from the sanction originally proposed in the com-
mission's notice.

(b) Contested case settlement negotiations may be in person,
by phone, or through written communication, at the commission's dis-
cretion, as necessary to resolve issues related to a particular contested
case.

(c) Contested case settlement may incorporate any combina-
tion of authorized sanctions, additional training, or remedial actions as
an alternative to the originally proposed sanction.

(d) All contested case settlements are subject to approval by
the Executive Director and the commission. The Executive Director
and the commission shall state in writing the reasons for rejecting a
proposed settlement.

(e) A contested case settlement is final and binding upon a re-
spondent at the time the respondent or respondent's authorized agent

scheduled. The authorized person must receive notice of the confer-

signs the settlement agreement, and upon the commission when ap-

ence at least seven days prior to the conference. The conference will

proved by the commission through a signed order.

be held at the Texas Animal Health Commission office in Austin.

(c) At the conclusion of the informal conference, the Execu-

(f) If a contested case settlement is rejected by the Executive
Director or the commission, the contested case will be resolved through

tive Director shall determine whether a violation occurred and take ap-

additional settlement negotiations consistent with the reasons for the

propriate action. Such action may include no action, warning, suspen-

rejection, by stipulation to the commission's originally proposed sanc-

sion, or revocation. The Executive Director shall notify the authorized

tion or combination of sanction, or through a contested case hearing.

person by certified mail of his or her decision within 15 days after the
informal conference.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304196

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724
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SUBCHAPTER B. BRUCELLOSIS PROGRAM
4 TAC §§47.11 - 47.15
STATUTORY AUTHORITY

H.B. 3569 amended the Texas Agriculture Code, Chapter 161,
by adding §161.0417, which requires a person, including a vet-
erinarian, to be authorized by the commission in order to engage
in an activity that is part of a state or federal disease control or
eradication program for animals. H.B. 3569 authorizes the com-
mission to adopt necessary rules for the authorization of such
persons and, after reasonable notice, to suspend or revoke a
person's authorization if the commission determines that the per-
son has substantially failed to comply with Chapter 161 or rules
adopted under that chapter. The bill entitles a person to a hear-
ing before the commission or a hearing examiner appointed by
the commission before the commission may revoke the person's
authorization. The bill requires the commission to make all final
decisions to suspend or revoke an authorization. The bill es-
tablishes that its provisions relating to authorized personnel for
disease control do not affect the requirement for a license or an
exemption under the Veterinary Licensing Act to practice veteri-
nary medicine. H.B. 3569 also amended §161.0601(a) to clarify
that the commission is authorized to charge a fee and provide
for the issuance of electronic certificates of veterinary inspection
by veterinarians.

The commission is vested by statute, §161.041(a), with the
requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized
by §161.041(b) to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock.
Section 163.064 provides that only a person approved by the
commission may perform testing and vaccinating for brucellosis,
regardless of whether the person is a veterinarian.

As a control measure under §161.054, the commission by
rule may regulate the movement of animals. The commission
may restrict the intrastate movement of animals even though
the movement of the animals is unrestricted in interstate or
international commerce. The commission through §161.048
may require testing, vaccination, or another epidemiologically
sound procedure before or after animals are moved. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in §161.048.

Under §161.081, the commission by rule may regulate the move-
ment of livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl into this state from another state, territory,
or country. Also, under that section the commission by rule may
provide the method for inspecting and testing animals before and
after entry into this state. The commission by rule may provide
for the issuance and form of health certificates and entry permits.
The rules may include standards for determining which veterinar-
ians of this state, other states, and departments of the federal
government are authorized to issue the certificates or permits.

Section 161.101 requires a veterinarian, a veterinary diagnostic
laboratory, or a person having care, custody, or control of an
animal to report the existence of the certain diseases among
livestock, exotic livestock, bison, domestic fowl, or exotic fowl to
the commission within 24 hours after diagnosis of the disease.

Under §161.112, the commission may adopt rules relating to the
movement of livestock, exotic livestock, and exotic fowl from live-
stock markets and shall require tests, immunization, and dipping
of those livestock as necessary to protect against the spread of
communicable diseases. Section 161.113 provides that if the
commission requires testing or vaccinations at a market, the test-
ing or vaccination must be performed by an accredited veteri-
narian or qualified person authorized by the commission. The
commission may adopt rules requiring permits for moving exotic
livestock and exotic fowl from livestock markets as necessary to
protect against the spread of communicable diseases.

No other statutes, articles or codes are affected by the proposal.

$47.11.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Calfhood Vaccination--Vaccination of female cattle be-
tween four and twelve months of age with an approved Brucella vac-
cine at the appropriate dosage.

(2) Card test permit--A permit issued by USDA-APHIS,
VS to an authorized person certifying that card test training has been
satisfactorily completed at a state-federal laboratory and that the indi-
vidual is authorized to conduct the card test according to the require-
ments and standards for authorized personnel and the brucellosis laws

and regulations.
(3) Discrepancy--Differing result between the card test per-

formed by an authorized person and the card test performed by the
state-federal laboratory.

(4) Official eartag--A Veterinary Services approved iden-
tification eartag that conforms to the nine-character alphanumeric na-
tional uniform eartagging system. It uniquely identifies each individ-
ual animal. The term includes the orange-colored eartag series used to
identify calthood vaccinates.

$47.12.  General Requirements.

This regulation sets the standards for personnel who perform work in
the brucellosis control program pursuant to the Texas Agriculture Code,
§161.0417 and §163.064. Personnel may perform bovine brucellosis
work in Texas as follows:

(1) Collecting and submitting blood samples. Only autho-
rized personnel may collect and submit blood samples. Authorized
personnel and employees of authorized veterinarians may apply offi-
cial eartags and backtags and record individual identification on the
test record.

(2) Performing the card test. Only authorized personnel
who hold valid card test permits may conduct the card test.
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(3) Vaccinating.

(A) Only authorized personnel may calfhood vaccinate
eligible heifers for brucellosis. Authorized personnel employees of au-
thorized veterinarians may affix vaccination eartags and record vacci-

collection. At the time of test, each official eartag and backtag number
will be recorded on the 4-54 market test record.

(2) The authorized person will not conduct the card test at
a livestock market until complete ownership information and backtag

nations on the vaccination certificate.

(B) Only commission veterinarians and inspectors,
USDA veterinary medical officers and animal health technicians, and

identification have been provided by the market.

(3) Livestock market card tests will be conducted in a des-
ignated area with sufficient lighting.

authorized veterinarians may adult vaccinate cattle for brucellosis.
Authorized veterinarians who vaccinate adult cattle shall follow
commission protocols for adult vaccination.

(4) An authorized veterinarian's technician or other em-
ployee must work under the direct supervision of an authorized
veterinarian while performing brucellosis work as permitted herein
except an authorized employee who is only collecting blood samples

(4) The authorized person interpreting the card test will im-
mediately report all positive test results to the state-federal market in-
spector by means of the completed 4-54 market test record.

(d) Submission of samples.

(1) Blood samples may be submitted to a state-federal lab-
oratory without prior field card testing.

on animals to be consigned directly from the ranch to slaughter and
submitting them to the state/federal laboratory for testing may do so
under general supervision. An authorized veterinarian's technician or
other authorized employee may operate under the general supervision
of an authorized veterinarian and may perform testing for brucellosis
at a livestock market. The authorized veterinarian is responsible for
assuring that authorized veterinarian's technicians and other employ-
ees working under his/her supervision comply with all commission
regulations.

$47.13.  Requirements for Brucellosis Testing.
(a) Collecting samples.

(1) Individual blood collection devices shall be used for
each animal.

(2) Each animal shall be individually identified by official
eartag or backtag or individual registration tattoo or brand. The indi-
vidual identification must be recorded on the test record to identify the
corresponding blood sample.

(3) Tubes containing blood samples will be numbered in
sequence. There will be a gap of one or more numbers between the last
number assigned to a herd or unit and the first number assigned to the
next her or unit.

(b) Performing the card test.

(1) A clean pipette and stirrer shall be used for each sample

(2) All blood samples and corresponding test records will
be mailed or delivered to a state-federal laboratory within 48 hours
after collection. Blood samples may be placed in a mail depository
Monday through Saturday. Samples that would normally be mailed on
weekends in which a federal holiday is on Friday or Monday shall be
refrigerated and mailed the following work day.

(3) The number of samples submitted for confirmation test-
ing which are untestable because of adulteration, hemolysis or insuf-
ficient serum must not exceed 5.0% of samples submitted during the
previous six-month period nor more than 30% in any one submission.

(4) There must be no more than three discrepancies in con-
firmation test results disclosed over a six-month period where the lab-
oratory results are positive for samples that were reported negative by
the individual conducting the test.

$47.14.  Brucellosis Calfhood Vaccination Requirements.

(a) Brucellosis vaccine will be refrigerated until administered
in accordance with the label directions. Vaccine will not be used be-
yond the expiration date shown on the bottle.

(b) Each calthood-vaccinated animal must be permanently
identified as vaccinates by tattoo and by official vaccination eartag.
If the animal is already identified with an official eartag before vac-
cination, an additional official eartag is not required. Vaccination
tattoos must be applied to the right ear. For Brucella abortus strain

tested.

(2) Positive and negative check samples will be kept avail-
able at all times to check antigen being used.

(3) Antigen will be kept refrigerated.

(4) Antigen will not be used past the expiration date shown
on the bottle.

(5) Mechanical rockers will be used to rotate the card.

RB 51 vaccinates the tattoo will include the United States Registered
Shield and "V" which will be preceded by a letter "R" and followed
by a number corresponding to the last digit of the year in which the
vaccination was done. Official vaccination (orange) eartags must be
applied to the right ear. Individual animal registration tattoos or indi-
vidual animal registration brands may be used for identifying animals
in place of official eartags if the cattle and/or bison are registered by
breed associations recognized by VS. Official calfhood vaccinates are
allowed to be retattooed by an authorized veterinarian designated by

Timers will be used to read results of the card test at four-minute

the State Veterinarian, or by a Federal or State representative, provided

intervals.

(6) The card test will be run in an area where the sample is
protected from wind and blowing dust.

(7) _The authorized person who ran the card test will record
the results of the card test on the appropriate test document (4-54, 4-33,

that:

(1) The identification of the vaccinated animal(s) is verified
by official records maintained in State or Federal offices;

(2) Prior approval for re-tattooing is obtained from the
State Veterinarian; and

or Texas Animal Health Commission Certificate of Veterinary Inspec-
tion). Actual test results for all cattle tested will be recorded at the time
of the test.

(c) Market testing.

(1) Each animal tested at a livestock market will be iden-

(3) The re-tattooing produces the original tattoo given at
the time of vaccination.

(c) Vaccinations will be immediately recorded on a properly
completed vaccination certificate. Completed vaccination certificates
must be submitted to the commission within 14 days following vacci-

tified with an official eartag and official backtag at the time of blood

nation.
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§47.15. Suspension or Revocation of Brucellosis Authorized Person-
nel Status.

Suspension or revocation of brucellosis authorized personnel status
may be made upon a determination that violations including, but not
limited to, the following have occurred:

(1) providing card test kits or antigen to persons or entities
not authorized by the commission;

(2) knowingly performing calfhood vaccination on over-
age heifers;

(3) failing to identify vaccinated heifers as required by reg-
ulation;

(4) failing to submit vaccination charts within 14 days fol-
lowing vaccination;

(5) failing to submit test documents within seven days fol-
lowing testing;

(6) submitting blood samples that are adulterated or
hemolyzed or that have insufficient serum to conduct confirmation
testing where the number of such samples exceeds 5.0% of samples
submitted during the previous six-month period or 30% in any one
submission;

(7) having more than three discrepancies in confirmation
test results over a six-month period;

(8) submitting false claims for reimbursement for testing
or vaccinating for brucellosis;

(9) conducting the card test at a livestock market prior to
receiving complete ownership information or backtag identification;

(10) a violation listed in §47.6 of this chapter (relating to
Grounds for Suspension or Revocation); or

(11) violating a rule of the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304197

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 50. ANIMAL DISEASE
TRACEABILITY
4 TAC §50.3

The Texas Animal Health Commission (commission) proposes
new §50.3, Cattle Identification, in Chapter 50, which is entitled
"Animal Disease Traceability" (ADT). The purpose of the new
section is to establish identification requirements for cattle.

The United States Department of Agriculture (USDA) has
amended its regulations and established minimum national
official identification and documentation requirements for the
traceability of livestock moving interstate. Under USDA's rule-

making, unless specifically exempted, livestock belonging to
species covered by the regulations must be officially identified
and accompanied by an interstate certificate of veterinary
inspection or other documentation. These regulations specify
approved forms of official identification for each species, but
allow the livestock covered under this rulemaking to be moved
interstate with another form of identification, as agreed upon
by animal health officials in the shipping and receiving States
or Tribes. The federal rule provides for an approved tagging
site, which is a premise where livestock moving interstate may
be officially identified on behalf of their owner or the person
in possession. Under the federal rule they must be officially
approved by the state where located. The effective date of the
USDA rule is March 11, 2013, and it is found in 9 CFR Part 86.

The commission believes that it is in the best interest of the
state's cattle industry to develop and implement a minimal identi-
fication requirement in order to maintain a surveillance standard
that supports the full completion of the Brucellosis eradication
program as well as other ongoing disease eradication or surveil-
lance efforts. This is being proposed as part of the Brucellosis
eradication program in order to achieve complete eradication of
the disease. Identification helps the commission personnel to
quickly locate at-risk cattle and also rule out herds that do not
have the cattle in question. Quickly locating animals of interest
can be critical to an effective disease response. For example,
the first 24 hours of response when faced with a highly conta-
gious disease such as Foot and Mouth disease has been proven
to be the key in quickly allowing normal trade and marketability
to resume. An efficient and accurate animal disease traceabil-
ity system also helps reduce the number of animals potentially
involved in an investigation. The mandatory identification sys-
tem already in place in 2009 in the Texas dairy industry allowed
the commission to only test a portion of the state's dairy cattle
instead of all of them, when faced with a complex disease in-
vestigation resulting from a tuberculosis infected dairy in west
Texas.

The USDA recently released a 130-page report entitled "Assess-
ment of Pathways for the Introduction and Spread of Mycobac-
terium bovis in the United States."” The report indicates that a
lack of a national animal identification program leaves the U.S.
vulnerable to containing disease outbreaks and puts the U.S. at
risk of shutting down commerce if there is a significant disease
outbreak. Texas has historically been considered to have one of
the best traceability systems to date due to the application of per-
manent official identification (eartags) of adult cattle at markets
prior to August 1, 2011. The vulnerability increases daily with the
cessation of the brucellosis identification process in conjunction
with the stoppage of brucellosis testing.

Although Texas has been considered brucellosis free since
2008, two infected herds were disclosed in 2011. Texas is still
considered at risk for more detection of the disease, as well
as at risk for disclosing brucellosis test reactions in cattle due
to swine brucellosis in the feral population. The presence of
eartags on adult cattle will ensure that if a herd does need to be
evaluated it can be done so quickly.

H.B. 2311 amends the current law relating to an animal identifi-
cation program. Over the last three years, the Texas cattle indus-
try has placed a renewed emphasis on controlling foreign animal
diseases of concern. Intrastate and interstate animal identifica-
tion plans have recently been developed and implemented at the
federal and state levels for the purpose of establishing a means
to enable the cattle industry and state and federal animal health
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officials to more rapidly and effectively respond to animal health
emergencies.

H.B. 2311 clarifies that any state animal disease traceability pro-
gram cannot be more stringent than any federal animal disease
traceability program; repeals the penalty provisions that gave the
commission the Class C misdemeanor authority for violations re-
lating to animal identification; and repeals the subsection that ref-
erences the use of specific identification numbers that the com-
mission may consider in implementing an animal identification
program. Additionally, the bill requires a two-thirds vote of the
Commissioners to adopt any program more stringent that fed-
eral law.

The requirement as proposed is based on a change of owner-
ship within Texas. Under the rule all cattle that are parturient
or post parturient or 18 months of age and older, except steers
and spayed heifers changing ownership within Texas, shall be
officially identified with an official eartag or other form of official
permanent identification as approved by the commission. That
requirement does create an exception for movement to slaugh-
ter within seven days of the change of ownership. Cattle that
are sold or consigned to move to a state or federally approved
slaughter establishment within seven days of the change of own-
ership, where they are harvested within three days of arrival at
the establishment, are exempt from the requirement.

FISCAL NOTE

Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year pe-
riod the rule is in effect, there will be no significant additional
fiscal implications for local government as a result of enforcing
or administering the rule. An Economic Impact Statement (EIS)
is required if the proposed rule has an adverse economic effect
on small businesses. The agency has evaluated the require-
ments and determined that there is not an adverse economic
impact and, therefore, there is no need to do an EIS. Implemen-
tation of this rule poses no significant fiscal impact on small or
micro-businesses. The identification tags are available to pro-
ducers and other parties who will apply official ID. The necessity
of official ID for specific animals to move interstate also creates
an opportunity for provision of ID application by a third party for a
nominal fee. The actual cost of tagging will vary some depending
on the situation, but the federal requirement allows for untagged
animals to enter the state as an exception to the federal identifi-
cation requirement which has afforded the cattle producer some
reduced cost by not having them identified prior to movement.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be to have authorized tagging
sites located in Texas and operating under the federal animal
disease traceability system, which will provide sustained disease
surveillance, control, enhanced marketability, quality assurance,
and the related relative freedoms of commerce both intra and
interstate

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rule will not impact
local economies.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rule is an
activity related to the handling of animals, including requirements
for testing, movement, inspection, identification, reporting of dis-
ease, and treatment, in accordance with 4 TAC §59.7, and is,
therefore, compliant with the Private Real Property Preservation
Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

The new section is proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the commission shall establish a quarantine on
the affected animals or on the affected place. That authority is
found in §161.061.

House Bill (H.B.) 2311 was passed during the 83rd Texas Leg-
islative Session and clarifies that any state animal disease trace-
ability program cannot be more stringent than any federal animal
disease traceability program; the bill requires a two-thirds vote
of the commission's board to adopt any program more stringent
than federal law.

As a control measure under §161.054, the commission by
rule may regulate the movement of animals. The commission
may restrict the intrastate movement of animals even though
the movement of the animals is unrestricted in interstate or
international commerce. The commission may require testing,
vaccination, or another epidemiologically sound procedure
before or after animals are moved. An agent of the commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine
if the shipment originated from a quarantined area or herd; or
determine if the shipment presents a danger to the public health
or livestock industry through insect infestation or through a
communicable or noncommunicable disease. That authority is
under §161.048

Under §161.081, the commission by rule may regulate the move-
ment of livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl into this state from another state, territory,
or country. Also, under that section the commission by rule may
provide the method for inspecting and testing animals before and
after entry into this state. The commission by rule may provide
for the issuance and form of health certificates and entry permits.
The rules may include standards for determining which veterinar-
ians of this state, other states, and departments of the federal
government are authorized to issue the certificates or permits.

Section 161.005 provides that the commission may authorize
the executive director or another employee to sign written instru-
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ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire commission.
Under §161.112, the commission may adopt rules relating to the
movement of livestock, exotic livestock, and exotic fowl from live-
stock markets and shall require tests, immunization, and dipping
of those livestock as necessary to protect against the spread of
communicable diseases. Also, the commission may adopt rules
requiring permits for moving exotic livestock and exotic fowl from
livestock markets as necessary to protect against the spread of
communicable diseases.

No other statutes, articles or codes are affected by the proposal.

$50.3.  Cattle Identification.

(a) Change of ownership within Texas. All cattle that are par-
turient or post parturient or 18 months of age and older, except steers
and spayed heifers changing ownership within Texas, shall be officially
identified with an official eartag or other form of official permanent
identification as approved by the Commission within seven days of the
change of ownership.

(b) Cattle that are sold or consigned to move to a state or feder-
ally approved slaughter establishment within seven days of the change
of ownership, where they are harvested within three days of arrival at
the establishment, are exempt from the requirement of subsection (a)
of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304198

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 51. ENTRY REQUIREMENTS

4 TAC §51.8

The Texas Animal Health Commission (commission) proposes
amendments to §51.8, concerning Cattle, in Chapter 51, which
is entitled "Entry Requirements". The purpose of the amend-
ments is to change the Bovine Trichomoniasis (Trich) entry re-
quirements.

The Trich control program is an industry driven initiative that was
implemented in 2009. The conceptincluded an annual review by
commission staff and interested stakeholder organizations of the
program's rules and policies and to subsequently suggest non-
binding recommendations to the commission. The Trich Working
Group met on May 15, 2013, to evaluate the Trich program. The
group discussed the program overview to date, the management
of infected herds, entry requirements, and ultimately discussed
the need for possible revisions to the program by recommending
a change regarding interstate movement of breeding bulls into
Texas.

FISCAL NOTE

Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year period
the rule is in effect, there will be no significant additional fiscal im-
plications for state or local government as a result of enforcing or
administering the rule. An Economic Impact Statement (EIS) is
required if the proposed rule has an adverse economic effect on
small businesses. The agency has evaluated the requirements
and determined that there is not an adverse economic impact
and, therefore, there is no need to do an EIS. Implementation of
this rule poses no significant fiscal impact on small or micro-busi-
nesses.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to conform commission entry
requirements to the standards accepted and utilized by other
states and USDA.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rule will not impact
local economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rule is an
activity related to the handling of animals, including requirements
for testing, movement, inspection, identification, reporting of dis-
ease, and treatment, in accordance with 4 TAC §59.7, and is,
therefore, compliant with the Private Real Property Preservation
Act in Texas Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

The amendments are proposed under the following statutory
authority as found in Chapter 161 of the Texas Agriculture
Code. The commission is vested by statute, §161.041(a), with
the requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized by
§161.041(b) to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the
commission determines that a disease listed in §161.041 of this
code or an agent of transmission of one of those diseases exists
in a place in this state among livestock, or that livestock are
exposed to one of those diseases or an agent of transmission
of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place.
That authority is found in §161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054. An agent of the
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commission is entitled to stop and inspect a shipment of animals
or animal products being transported in this state in order to
determine if the shipment originated from a quarantined area
or herd; or determine if the shipment presents a danger to the
public health or livestock industry through insect infestation or
through a communicable or noncommunicable disease. That
authority is found in §161.048.

Section 161.005 provides that the commission may authorize
the executive director or another employee to sign written instru-
ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire commission.

No other statutes, articles, or codes are affected by the amend-
ments.

$51.8.  Cattle.

(a) Brucellosis requirements. All cattle must meet the require-
ments contained in §35.4 of this title (relating to Entry, Movement, and
Change of Ownership). Cattle[;] which are parturient, postparturient([s]
or 18 months of age and over (as evidenced by the loss of the first pair
of temporary incisor teeth), except steers and spayed heifers[;] being
shipped to a feedyard prior to slaughter, shall be officially individually
identified with a permanent identification device prior to leaving the
state of origin.

(b) Tuberculosis requirements.

(1) All beef cattle, bison and sexually neutered dairy cat-
tle originating from a federally recognized accredited tuberculosis free
state, or zone, as provided by Title 9 of the Code of Federal Regula-
tions, Part 77, Section 77.8, or from a tuberculosis accredited herd are
exempt from tuberculosis testing requirements.

(2) All beef cattle, bison and sexually neutered dairy cattle
originating from a state or zone with anything less than a tuberculosis
free state status and having an identified wildlife reservoir for tuber-
culosis or that have never been declared free from tuberculosis shall
be tested negative for tuberculosis in accordance with the appropriate
status requirements as contained in Title 9 of the Code of Federal Reg-
ulations, Part 77, Sections 77.10 through 77.19, prior to entry with re-
sults of this test recorded on the certificate of veterinary inspection. All
beef cattle, bison and sexually neutered dairy cattle originating from
any other states or zones with anything less than free from tuberculosis
shall be accompanied by a certificate of veterinary inspection.

(3) All dairy breed animals, including steers and spayed
heifers, shall be officially identified prior to entry into the state. All sex-
ually intact dairy cattle, that are two [(2)] months of age or older may
enter provided that they are officially identified, and are accompanied
by a certificate of veterinary inspection stating that they were negative
to an official tuberculosis test conducted within 60 days prior to the
date of entry. All sexually intact dairy cattle that are less than two [2}]
months of age must obtain an [a] entry permit from the Commission,
as provided in §51.2(a) of this chapter (relating to General Require-
ments), to a designated facility where the animals will be held until
they are tested negative at the age of two [(2)] months. Animals which
originate from a tuberculosis accredited herd, and/or animals moving
directly to an approved slaughtering establishment are exempt from the
test requirement. Dairy cattle delivered to an approved feedlot for feed-
ing for slaughter by the owner or consigned there and accompanied by
certificate of veterinary inspection with an [a] entry permit issued by the
commission are exempt from testing unless from a restricted herd. In
addition, all sexually intact dairy cattle originating from a state or area
with anything less than a tuberculosis free state status shall be tested
negative for tuberculosis in accordance with the appropriate require-
ments for states or zones with a status as provided by Title 9 of the

Code of Federal Regulations, Part 77, Sections 77.10 through 77.19,
for that status, prior to entry with results of the test recorded on the cer-
tificate of veterinary inspection.

(4) All"M" brand steers, which are recognized as potential
rodeo and/or roping stock, being imported into Texas from another state
shall obtain a permit, prior to entry into the state, in accordance with
§51.2(a) of this chapter and be accompanied by a certificate of veteri-
nary inspection which indicates that the animal(s) were tested negative
for tuberculosis within 12 [twelve] months prior to entry into the state.

(5) All other cattle from foreign countries, foreign states, or
areas within foreign countries defined by the Commission, with com-
parable tuberculosis status, would enter by meeting the requirements
for a state with similar status as stated in paragraphs (1), (2) and (3) of
this subsection.

(6) All sexually intact cattle, from any foreign country or
part thereof with no recognized comparable Tuberculosis status.

(A) To be held for purposes other than for immediate
slaughter or feeding for slaughter in an approved feedyard or approved
pen, must be tested at the port of entry into Texas under the super-
vision of the port veterinarian, and shall be under quarantine on the
first premise of destination in Texas pending a negative tuberculosis
test no earlier than 120 days and no later than 180 days after arrival.
The test will be performed by a veterinarian employed by the TAHC or
APHIS/VS.

(B) When destined for feeding for slaughter in an ap-
proved feedyard, cattle must be tested at the port-of-entry into Texas
under the supervision of the port veterinarian; moved directly to the
approved feedyard only in sealed trucks; accompanied with a VS 1-27
permit issued by TAHC or USDA personnel; and "S" branded prior to
or upon arrival at the feedlot.

(7) Cattle originating from Mexico.

(A) All sexually intact cattle shall meet the require-
ments provided for in paragraph (6) of this subsection.

(B) Steers and spayed heifers from Mexico shall meet
the federal importation requirements as provided in Title 9 of the Code
of Federal Regulations, Part 93, Section 93.427, regarding importation
of cattle from Mexico. In addition to the federal requirements, steers
and spayed heifers must be moved under permit to an approved pasture,
approved feedlot, or approved pens.

(C) Cattle utilized as rodeo and/or roping stock shall
meet the requirements set out in paragraph (6)(A) of this subsection
and the applicable requirement listed in clauses (i) and (ii) of this sub-
paragraph:

(i) All sexually intact cattle shall be retested annu-
ally for tuberculosis at the owner's expense and the test records shall
be maintained with the animal and available for review.

(i) All sexually neutered horned cattle imported
from Mexico are recognized as potential rodeo and/or roping stock
and must:

(1) be tested for tuberculosis at the port of entry
under the supervision of the USDA port veterinarian;

(1) be moved by permit to a premise of destina-
tion and remain under Hold[-]Order, which restricts movement, until
permanently identified by methods approved by the commission, and
retested for tuberculosis between 60 and 120 days after entry at the
owner's expense. The cattle may be allowed movement to and from
events/activities in which commingling with other cattle will not occur
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and with specific permission by the TAHC until confirmation of the
negative post entry retest for tuberculosis can be conducted; and

(1II) be retested for tuberculosis annually at the
owner's expense and the test records shall be maintained with the ani-
mal and available for review.

(D) Regardless of reproductive status, test history, or
Mexican State of origin, Holstein and Holstein cross cattle are prohib-
ited from entering Texas.

(E) All cattle moved into Texas from Mexico shall be
identified with an "M" brand prior to moving to a destination in Texas.

(F) A copy of the certificate issued by an authorized in-
spector of the United States Department of Agriculture, Animal and
Plant Health Inspection Service, for the movement of Mexico cattle
into Texas must accompany such animals to their final destination in
Texas, or so long as they are moving through Texas.

(¢c) Trichomoniasis Requirements:

(1) All breeding bulls entering the state more than 12
months of age shall be tested negative for Trichomoniasis with an
official Polymerase Chain Reaction (PCR) test within 60 days prior to
entry. Trichomoniasis samples pooled at the laboratory may qualify as
the official test if no more than five total samples are pooled. Breeding
bulls shall be individually identified by an official identification
device and be accompanied with a certificate of veterinary inspection,
indicating the age. The official identification number shall be written
on the certificate of veterinary inspection. Official identification
includes: Official Alpha-numeric USDA metal eartags (bangs tags),
Official 840 RFID tags, Official 840 flap or bangle tags, and Official
individual animal breed registry tattoo or breed registry individual
animal brands, or official state of origin Trichomoniasis tags. Bulls
older than 12 months of age shall be tested one time by an official
PCR test prior to entry into Texas. Breeding bulls, entering Texas as
a recent resident, enrolled at a CSS certified artificial insemination
facility where the bull(s) was isolated from female cattle and accom-
panied by documents with an original signature by the veterinarian
or manager of the facility, are exempt from the test requirements.
Untested bulls from out of state can enter Texas directly to a feedyard
that has executed a Trichomoniasis Certified Facility Agreement, and
are ona VS 1-27 permit and accompanied with an entry permit number
issued by the Commission. Texas bulls participating in out of state
"bull station trials" may return to their Texas farm of origin without
a Trichomoniasis test if maintained in a controlled environment out
of state without any contact with female cattle, which needs to be
indicated on the health certificate issued for the bull(s).

(2) Allbulls entering Texas for the purpose of participating
at fairs, shows, exhibitions and/or rodeos, which are 12 months of age
or older and capable of breeding may enter the state without testing for
Trichomoniasis, but shall obtain a permit, in accordance with §51.2(a)
of this chapter, prior to entry. Bulls permitted for entry into the State of
Texas under the provisions of this subsection shall not be commingled
with female cattle or used for breeding. Bulls that stay in the state more
than 60 days must be tested negative for Trichomoniasis with an official
PCR test.

(3) All breeding bulls entering from Mexico or from any
country that does not have an established Trichomoniasis testing pro-
gram, shall enter on and be moved by a permit, issued prior to entry,
from the commission, in accordance with §51.2(a) of this chapter, to
a premises of destination in Texas and remain under Hold Order until
tested negative for Trichomoniasis with not less than three official cul-
ture tests conducted not less than seven days apart, or an official PCR
test, within 30 days after entry into the state. All bulls shall be main-

tained separate from female cattle until tested negative for Trichomo-
niasis. The Hold Order shall not be released until all other post entry
disease testing requirements have been completed. All bulls tested for
Trichomoniasis shall be identified by an official identification device
or method at the time the initial test sample is collected. The identifi-
cation shall be recorded on the test documents.

(4) All breeding bulls entering from Canada or from any
country that has an established Trichomoniasis testing program but for
which the animals are not tested to meet the certification and testing
requirements of paragraph (1) of this subsection, shall enter on and be
moved by a permit, issued prior to entry, from the commission, in ac-
cordance with §51.2(a) of this chapter, to a premises of destination in
Texas and remain under Hold Order until tested negative for Trichomo-
niasis with not less than three official culture tests conducted not less
than seven days apart, or an official PCR test within 30 days of entry
into the state. All bulls shall be maintained separate from female cattle
until tested negative for Trichomoniasis. All bulls tested for Trichomo-
niasis shall be identified by an official identification device or method
at the time the initial test sample is collected. The identification shall
be recorded on the test documents.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304199

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 57. POULTRY

4 TAC §57.13

The Texas Animal Health Commission (commission) proposes
new §57.13, concerning Indemnification, in Chapter 57, which is
entitled "Poultry". The new section is for the purpose of providing
indemnification requirements for poultry.

During the 83rd Texas Legislative Session, House Bill (H.B.)
1521 was passed, which amended the Texas Agriculture Code
to extend the commission's authority to require the slaughter or
sale for immediate slaughter of domestic or exposed fowl, if the
fowl is exposed to or infected with certain diseases, and com-
pensate domestic and exotic fowl owners. The fowl industry
would benefit from similar provisions currently in place for live-
stock owners. These provisions and measures will also avoid
risks to human health due to the exposure to diseased fowl. An
outbreak of low path avian influenza causes the commission con-
cern for the potential exposure for the Texas poultry industry if
the agency is not able to effectively and efficiently remove ex-
posed or infected poultry. Low pathogenic avian influenza is an
infectious and contagious disease that has previously been de-
tected in several states including Texas. H.B. 1521 establishes
indemnity provisions for domestic and exotic fowl owners, pro-
vided state funding is available.

FISCAL NOTE
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Ms. Larissa Schmidt, Director of Administration, Texas Animal
Health Commission, has determined for the first five-year period
the rule is in effect, there will be no significant additional fiscal
implications for local government as a result of enforcing or ad-
ministering the rule. An Economic Impact Statement (EIS) is
required if the proposed rule has an adverse economic effect on
small businesses. The agency has evaluated the requirements
and determined that there is not an adverse economic impact
and, therefore, there is no need to do an EIS. Implementation of
this rule poses no significant fiscal impact on small or micro-busi-
ness.

PUBLIC BENEFIT NOTE

Ms. Schmidt has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to have an avenue for handling
the disposal of flocks which are either positive or exposed to a
poultry disease, which poses a risk to the Texas poultry industry.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Texas Government Code §2001.022, this
agency has determined that the proposed rule will not impact
local economies.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rule is an
activity related to the handling of animals, including requirements
for testing, movement, inspection, identification, reporting of dis-
ease, and treatment, in accordance with 4 TAC §59.7, and is,
therefore, compliant with the Private Real Property Preservation
Act in Texas Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Carol
Pivonka, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comments@tahc.texas.gov". Comments on the rule proposal
will be accepted until 5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

The new section is proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
H.B. 1521 amends §161.0415(a) and (b) and §161.058(a) and
(c) of the Texas Agriculture Code. Section 161.0415 now autho-
rizes the commission by order to require the slaughter of live-
stock, domestic fowl or exotic fowl, under the direction of the
commission, or the sale of livestock, domestic fowl or exotic fowl
for immediate slaughter at a public slaughtering establishment
maintaining federal or state inspection if the livestock, domestic
fowl or exotic fowl is exposed to or infected with certain disease.
Section 161.058 now authorizes the commission to pay an in-
demnity to the owner of livestock, domestic fowl or exotic fowl
exposed to or infected with a disease if the commission consid-
ers it necessary to eradicate the disease and to dispose of the
exposed or diseased livestock, domestic fowl or exotic fowl. It
also authorizes the commission to spend funds appropriated for
the purpose of this section only for direct payment to owners of
exposed or infected livestock, domestic fowl or exotic fowl.

The commission is vested by statute, §161.041(a), with the
requirement to protect all livestock, domestic animals, and
domestic fowl from disease. The commission is authorized by
§161.041(b) to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the

commission determines that a disease listed in §161.041 of the
code or an agent of transmission of one of those diseases exists
in a place in this state among livestock, or that livestock are
exposed to one of those diseases or an agent of transmission
of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place.
That is found in §161.061.

No other statutes, articles or codes are affected by the proposal.
§57.13.  Indemnification.

(a) Indemnification to poultry owners. Poultry that are slaugh-
tered in compliance with the disease program standards or as a result
of a response on an official test may be indemnified. The commission
may pay the owner the unreimbursed amount determined by deducting
the salvage value and any other indemnity from the appraised value,
subject to the availability of funds.

(b) Flock eligibility for payment of indemnity funds:

(1) The entire flock shall all be under common ownership
or management;

(2) An indemnity agreement must be signed and approved
for payment by the Executive Director of the commission; and

(3) The flock owner must comply with each indemnity
agreement requirement including, but not limited to, those provisions
pertaining to flock depopulation and disposal, cleaning, and disinfect-
ing premises and materials, and payment for indemnity.

(c) Criteria for selection of flocks for indemnity payment:

(1) The flock must have a professional diagnosis supported
by culture or significant serology and compatible history;

(2) The flock must be recommended for indemnity by the
state epidemiologist;

(3) Al selections of flocks or poultry for indemnity pay-
ment are subject to the availability of funds; and

(4) The commission, through its Executive Director, will
determine the amount and number of poultry for which indemnity will
be paid.

(d) Poultry infected with or exposed to a disease that are re-
quired to be destroyed shall be appraised by an authorized agent of
the commission, or, if the Executive Director approves, by a USDA-
APHIS representative.

(e) The appraisal of poultry shall be based on the fair market
value and shall be determined by the meat, egg production or breeding
value of such poultry. Poultry may be appraised in groups providing
they are the same species and type. When appraisal is by the head,
poultry in the group is the same value per head or when appraisal is by
the pound, poultry in the group is the same value per pound.

(f) Appraisals of poultry shall be reported on forms furnished
by the commission. Reports of appraisals shall show the number of
fowl of each species and the value per head or the weight and value by

pound.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.
TRD-201304200
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Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 719-0724

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIES BOARD

CHAPTER 109. TRANSACTIONS EXEMPT
FROM REGISTRATION
7 TAC §109.6

The Texas State Securities Board proposes an amendment to
§109.6, concerning investment adviser registration exemption
for investment advice to financial institutions and certain insti-
tutional investors. The amendment would coordinate with new
§139.23, a registration exemption for investment advisers to pri-
vate funds, which is being concurrently proposed. The exclu-
sion from the exemption in subsection (c) for advisers to "private
funds" would be removed and language would be added to ref-
erence the new §139.23 exemption for private fund advisers. A
grandfathering provision would be added as new subsection (e)
to allow an investment adviser currently relying on §109.6 as
it now exists for advisory services rendered to a "private fund"
(as defined in new §139.23) to continue using the exemption in
certain circumstances--if the private fund was in existence when
§139.23 is adopted and the private fund ceases to accept new
beneficial owners. The text in subsection (e), referencing an ef-
fective date for §139.23, would be replaced by a date certain
at the time the amendment is adopted and these changes and
§139.23 become effective.

This is a new version of the rule that was published in November
2012 and withdrawn at the January 2013 Board meeting. Un-
like the previous proposal, subsection (a) now specifies that the
"private fund" reference in §109.6(a) ties to the definition in new
§139.23. The change in the prior proposal to the "accredited in-
vestor" definition is not included in the new proposal. Finally, the
word "new" has been added before "beneficial owners" in the
grandfather provision located in subsection (e) to acknowledge
that certain transfers would not be considered to be a change
in beneficial ownership. For example, the following would not
be considered "new beneficial owners": donees of gifts (where
the donor is a natural person, and the donee is either a natural
person family member of donor (or an entity composed only of
such family members, i.e., trusts, etc.) oris an IRC 501(c)(3)
charitable organization); a successor who received the interest
due to an involuntary transfer (examples would be legal sepa-
ration, divorce, death, devise, bankruptcy, or receivership); or a
"knowledgeable employee" of the issuer or adviser who replaces
a departing knowledgeable employee.

Ronak V. Patel, Deputy Securities Commissioner, Tommy
Green, Director, Inspections and Compliance Division, and
Patricia Loutherback, Director, Registration Division, have
determined that there will be fiscal implications as a result
of enforcing or administering the rule on state, but not local
government.

The effect on state government for the first five-year period the
rule will be in effect would be increased revenue in the form of

fees paid by the small number of investment advisers who are
unable to continue to utilize the exemption pursuant to the grand-
father provision in subsection (e) or the new exemption provided
by proposed §139.23 and will be required to register or notice
file in Texas. The increase in state revenue from each adviser
in this small group would be $275 for the firm and $285 for each
officer or investment adviser representative that is registered or
notice filed in Texas and thereafter would be $270 and $275, re-
spectively, for each annual renewal.

Mr. Patel, Mr. Green, and Ms. Loutherback also have deter-
mined that for each year of the first five years the rule is in effect
the public benefit anticipated as a result of enforcing the rule will
be to preserve the exemption for investment advisers who cur-
rently come within its provisions.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO-BUSINESS

The Agency estimates that there are approximately 1,660 invest-
ment adviser firms registered and approximately 4,559 notice
filed in Texas. Among the total of 6,219 firms, approximately
89% are small businesses and 75% are micro-businesses, al-
though among those registered, approximately 99% are small
businesses and 95% are micro-businesses. Many of the no-
tice-filed firms are located outside of Texas. The projected eco-
nomic impact of the proposed amendment is expected to affect
only a few investment advisers. Investment advisers who will
not incur any additional costs are those who meet the grandfa-
ther provisions in subsection (e) because they can continue to
claim the exemption as it existed prior to the amendment. Many
investment advisers that can no longer claim the exemption in
§109.6 after the rule is amended would be able to claim the new
exemption provided in §139.23 and may incur the costs, if any,
associated with that rule.

A small number of investment advisers will be required to register
or notice file because they will not be grandfathered into §109.6
or able to transition to the exemption in new §139.23. Examples
of investment advisers in this group are those who are "bad ac-
tors" or who have associated persons who are "bad actors," and
advisers who have assets under management of $150 million or
more. An investment adviser who registers or makes a notice
filing in Texas will incur filing fees for the firm and for each officer
or investment adviser representative that is registered or notice
filed in Texas and thereafter would also pay fees for each annual
renewal. Registering and notice-filing advisers also will be re-
quired to complete the Form ADV and would incur the expense
of preparing that form. However, notice-filing advisers who are
registered with the Securities and Exchange Commission have
already prepared Form ADV in connection with their federal reg-
istration and therefore would incur no additional preparation cost
for the submission in Texas as a result of this proposed rule.
There will also be filing fees imposed by third parties for invest-
ment advisers and their representatives submitting the initial and
annual filings through the Investment Adviser Registration De-
pository ("IARD").

Investment advisers who must register in Texas, rather than no-
tice-file, would also face costs to bring their business operations
into compliance with the Texas Securities Act and the Board
rules. However, these costs are expected to vary significantly
depending on the adviser's size, the scope and nature of its
business, and the sophistication of its compliance infrastructure.
Some advisers, whether registered or not, may have already es-
tablished compliance infrastructures to fulfill their fiduciary duties
towards their clients. Costs will likely be less for new registrants
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that have already established sound compliance practices and
more for new registrants that have not yet established such prac-
tices. Costs will likely be lower for small or micro-businesses
whose business models are generally less complex.

In preparing the proposal, the Agency considered several alter-
native methods for achieving the purposes of the amendment.
One, the Agency considered repealing the provisions in the
existing rule relating to private fund advisers, but determined
that continuing to maintain the exemption for certain investment
advisers would substantially reduce the number of small busi-
nesses having to pay new or increased compliance costs. Two,
the Agency considered allowing additional private fund advisers
to be grandfathered in, but decided that the investing public
would benefit substantially from the protections provided by
the amendment. Finally, the Agency considered not adopting
the proposed amendment, but determined that in light of the
approach adopted in the Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law No. 111-203, and by
other state securities regulators, enhancing oversight of private
funds and their managers by affording a greater degree of trans-
parency would be consistent with protecting the health, safety
and economic welfare of the state and the investing public.

Mr. Patel, Mr. Green, and Ms. Loutherback also have de-
termined that, except for the costs discussed above, there are
no additional anticipated economic costs to persons required to
comply with the rule as proposed. There is no anticipated impact
on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The amendment is proposed under Texas Civil Statutes, Articles
581-5.T, 581-12.C, and 581-28-1. Section 5.T provides that the
Board may prescribe new exemptions by rule. Section 12.C pro-
vides the Board with the authority to prescribe new dealer, agent,
investment adviser, or investment adviser representative regis-
tration exemptions by rule. Section 28-1 provides the Board with
the authority to adopt rules and regulations necessary to carry
out and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes.

The proposal affects Texas Civil Statutes, Articles 581-5, 581-12,
581-12-1, and 581-18.

$109.6. Investment Adviser Registration Exemption for Investment
Advice to Financial Institutions and Certain Institutional Investors.

(a) Availability. The exemption from investment adviser and
investment adviser representative registration provided by the Texas
Securities Act, §5.H, or this section is not available if the financial in-
stitution or other institutional investor named therein is in fact acting
only as agent for another purchaser that is not a financial institution or
other institutional investor listed in §5.H or this section. These exemp-
tions are available only if the financial institution or other institutional
investor named therein is acting for its own account or as a bona fide
trustee of a trust organized and existing other than for the purpose of
acquiring the investment advisory services for which the investment
adviser or investment adviser representative is claiming the exemption.
For purposes of this section, an investment adviser or investment ad-

viser representative that is providing investment advisory services to
a corporation, general partnership, limited partnership, limited liabil-
ity company, trust or other legal entity, other than a private fund (as
that term is defined in §139.23 of this title (relating to Registration Ex-
emption for Investment Advisers to Private Funds)), is not providing
investment advisory services to a shareholder, general partner, mem-
ber, other security holder, beneficiary or other beneficial owner of the
legal entity unless the investment adviser provides investment advisory
services to such owner separate and apart from the investment advisory
services provided to the legal entity.

(b) (No change.)

(c) Exclusions from exemption. [Investment advice rendered
to natural persons and private funds:] There is no exemption under
this section for an investment adviser providing investment advisory
services to a natural person. A private fund adviser, as that term is
defined in §139.23 of this title (relating to Registration Exemption for
Investment Advisers to Private Funds), may not rely on this exemption
except as provided in subsection (e) of this section. [er te a private
fund; sueh as a hedge fund; that is compesed partially or entirely of
natural persons. A "private fund" is an entity that:]

D would be subjeet to regulation under the federal Invest-
[(A) afund that has no more than 100 beneficial owners,

or]
HB) afund that is ewned exclusively by qualified pur-
<chasers whe acquired ownership through a non-public offering;]
H2) permits investors whe are natural persons to redeem
H3) -offers interests in the entity based on the investment
(d) (No change.)
(e) Grandfathering. An investment adviser to a private fund,
as that term is defined in §139.23 of this title (relating to Registration

Exemption for Investment Advisers to Private Funds), may nonetheless
qualify for the exemption described in subsection (b) of this section if:

(1) the private fund existed prior to the effective date of
§139.23 of this title;

(2) the investment adviser qualified for the exemption in
subsection (b) as modified by subsection (c) as both subsections of this
section existed prior to the effective date of §139.23 of this title; and

(3) as of the effective date of §139.23 of this title, the pri-
vate fund ceases to accept new beneficial owners.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304111

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢

PROPOSED RULES October 4, 2013 38 TexReg 6779



7 TAC §109.13

The Texas State Securities Board proposes an amendment to
§109.13, concerning limited offering exemptions. The amend-
ment would incorporate changes to Regulation D, Rule 506, that
were recently adopted by the Securities and Exchange Commis-
sion ("SEC"). The Dodd-Frank Wall Street Reform and Con-
sumer Protection Act required the adoption of bad actor rules
"substantially similar" to the disqualifications in Rule 262 of Reg-
ulation A. In Release No. 33-9414, the SEC adopted final rules
disqualifying felons and other bad actors from participating in of-
ferings that rely on the exemption in Rule 506. In Release No.
33-9415, the SEC followed the Congressional directive in the
Jumpstart Our Business Startups Act ("JOBS Act") to eliminate
the prohibition against general solicitation and general advertis-
ing in Rule 506 offerings. As amended, Rule 506 would permit
an issuer to engage in general solicitation or general advertising
in offering and selling securities pursuant to Rule 506, provided
that all purchasers of the securities are accredited investors and
the issuer takes reasonable steps to verify that such purchasers
are accredited investors.

Patricia Loutherback, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect there
will be no foreseeable fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Ms. Loutherback also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be that the provisions will co-
ordinate with federal standards and requirements. There will be
no effect on micro- or small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rule as proposed. There is no anticipated impact on local em-
ployment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The amendment is proposed under Texas Civil Statutes, Arti-
cles 581-5.T and 581-28-1. Section 5.T provides that the Board
may prescribe new exemptions by rule. Section 28-1 provides
the Board with the authority to adopt rules and regulations nec-
essary to carry out and implement the provisions of the Texas
Securities Act, including rules and regulations governing regis-
tration statements and applications; defining terms; classifying
securities, persons, and matters within its jurisdiction; and pre-
scribing different requirements for different classes.

The proposal affects Texas Civil Statutes, Articles 581-5 and
581-7.

§$109.13.  Limited Offering Exemptions.
(@) - (j) (No change.)

(k) Uniform limited offering exemption. In addition to sales
made under the Texas Securities Act, §5.1, the State Securities Board,
pursuant to the Act, §5.T, exempts from the registration requirements
of the Act, §7, any offer or sale of securities offered or sold in com-
pliance with the Securities Act of 1933, Regulation D, Rules 230.505
and/or 230.506, including any offer or sale made exempt by appli-
cation of Rule 508(a), as made effective in United States Securities
and Exchange Commission Release Number 33-6389 and as amended
in Release Numbers 33-6437, 33-6663, 33-6758, 33-6825, 33-6863,

33-6902, 33-6949, 33-6996, 33-7470, 33-8876, [and] 33-8891,
33-9414, and 33-9415, and as adjusted by The Dodd-Frank Wall Street
Reform and Consumer Protection Act, Public Law 111-203, and which
satisfies the following further conditions and limitations.

(1)-(17) (No change.)
(1) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304112

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §115.18

The Texas State Securities Board proposes an amendment to
§115.18, concerning special application provisions available to
a military spouse, military service member, or military veteran.
The proposal is required by Senate Bill ("SB") 162, passed by
the 83rd Texas Legislature. SB 162 requires licensing agencies
to provide an additional alternative licensing procedure for mili-
tary spouses and new alternative procedures for military service
members and veterans seeking a registration or license in Texas.
A related form is being concurrently proposed as is a compara-
ble amendment for investment adviser and investment adviser
representative applications.

Subsection (a) would be changed to add definitions for "military
service member" and "military veteran" and amend the definition
for "military spouse" to comport with the definitions added by SB
162.

The procedure in the current rule is preserved in subsection (b).
It allows a military spouse to request special consideration of
his or her application if the application is not processed within
five calendar days of submission. Applicants going forward un-
der this procedure would have to meet all the requirements to
obtain a registration; they would "jump to the head of the line"
in the review process so deficiencies would be identified earlier
and addressed. A change is being made to give the staff five
business days, rather than five calendar days, to respond to the
applicant.

Subsection (c) addresses the new procedure, added by SB 162,
that would also be applicable to military spouses. It would apply
to a military spouse licensed in another jurisdiction or through a
branch of the armed forces as long as the requirements for that li-
cense are substantially equivalent to the Texas requirements. An
applicant who qualifies for special consideration under this provi-
sion would be registered despite having deficiencies that would
hold up a regular registration. Staff will notify the military spouse
of all deficiencies within five business days from approval of the
registration. The applicant then has a 12-month "grace period"
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to remedy the deficiencies. The registration of an applicant who
has failed to resolve the deficiencies at the end of the 12-month
period will be automatically terminated.

Staff does not anticipate many applicants will use this procedure.
The most common deficiency seen at registration is a lack of re-
quired examinations. Since most other states require the same
examinations for dealer/agent registration as Texas, the prereg-
uisite that the applicant be licensed in another state will mean
that they will likely already have taken and passed the examina-
tions required for Texas registration.

Subsection (d) sets out the new procedure, added by SB 162, for
military service members and military veterans. The new proce-
dure allows comparable military service, training, or education
to be credited towards the registration requirements, except for
an examination requirement. Staff is not currently aware of any
military experience that would be eligible for such credit. This
procedure would not be available to military service members
or veterans whose registration in another state is not in good
standing or who have been convicted of a crime that could be
the grounds for denial of registration under §14.A of the Texas
Securities Act.

The provisions in subsection (e) are relocated from other provi-
sions in the existing rule and made applicable to all of the special
circumstances addressed in subsections (b) through (d).

Subsection (f) allows for additional information requests for ap-
plicants receiving special consideration. Although not exhaus-
tive, an applicant may be required to provide documentation to
demonstrate his or her military status that qualifies the applicant
for special consideration under the rule, information on training
or other competency that would substitute for an application re-
quirement, or information to assist staff in determining financial
responsibility, business repute, or qualifications.

The requests for special consideration under this section would
be made on new Form 133.4, Request for Special Considera-
tion of a Registration Application by a Military Spouse, Military
Service Member, or Military Veteran, which would replace the
current Form 133.4, Military Spouse Request for Expedited Re-
view.

Patricia Loutherback, Director, Registration Division, and Tommy
Green, Director, Inspections and Compliance Division, have de-
termined that for the first five-year period the rule is in effect,
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Ms. Loutherback and Mr. Green also have determined that for
each year of the first five years the rule is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be that a mil-
itary spouse already licensed in another jurisdiction can request
special consideration when applying for registration in Texas and
a military service member or veteran can receive credit for com-
parable military service, training or education when applying for
a Texas registration. There will be no effect on micro- or small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed. There is
no anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The amendment is proposed under Texas Civil Statutes, Article
581-28-1 and Chapter 55 of the Texas Occupations Code. Sec-
tion 28-1 provides the Board with the authority to adopt rules
and regulations necessary to carry out and implement the pro-
visions of the Texas Securities Act, including rules and regula-
tions governing registration statements and applications; defin-
ing terms; classifying securities, persons, and matters within its
jurisdiction; and prescribing different requirements for different
classes. Chapter 55 of the Texas Occupations Code authorizes
the agency to adopt rules for licensure or registration for a per-
son who is a military spouse, military service member, or military
veteran who meets certain criteria.

The proposal affects Texas Civil Statutes, Articles 581-12, 581-
13, 581-14, 581-15, and 581-18.

$§115.18.  Special Application Provisions Available to a [Qudlified]
Military Spouse, Military Service Member, or Military Veteran
[Reguest for Expedited Review of an Application for Registration].

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Current registration--A registration or license that is:

(A) issued by another state, the District of Columbia, or
a territory of the United States that has registration requirements that
are substantially equivalent to the requirements for a Texas registration
in the same capacity;

(B) - (C) (No change.)
(2) (No change.)

(3) [Qualified] Military spouse--An applicant who is
married to a military service member who is currently [the speuse
of an individual serving] on active duty. [as a member of the armed
forees of the United States assigned to a military unit headguartered
in Texas, and who:|

HA) helds a eurrent registration in anether state; the
Distriet of Columbia; or a territory of the United States; that has reg-
istration requirements that are substantially equivalent to the require-
ments for a Texas registration in the same eapaeity; or]

HB) has been registered in Texas in the same eapaeity
within the five years preceding the date of the application for registra-
in another state for at least six months.]

(4) Military service member--A person who is currently
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National
Guard, or in the state military service of any state.

(5) Military veteran--A person who has served in the Army,
Navy, Air Force, Marine Corps, or Coast Guard of the United States,
or in the auxiliary service of one of those branches of the armed forces.

(b) Alternative procedure for a military spouse as authorized

by Occupations Code, §55.004 [Request for expedited review].

(1) Anapplicant who is a [A qualified] military spouse may
use the procedure set out in this subsection if:

(A) the applicant holds a current registration in another
Jurisdiction; or

(B) has been registered in Texas in the same capacity
within the five years preceding the date of the application for registra-
tion, but whose registration in Texas expired while the applicant lived
in another state for at least six months.
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(2) Ifthe applicant [whe] is not registered within five days
of submitting an application, the applicant may request special con-
sideration [expedited review] of his or her application for registration
by filing Form 133.4, [Military Speuse] Request for Special Consid-
eration of a Registration Application by a Military Spouse, Military
Service Member, or Military Veteran [Expedited Review], with the Se-
curities Commissioner ("Commissioner"). Within five business days
of [An application for registration from an applicant qualifying under
this section shall be expedited by the Registration Division. Upen] re-
ceipt of the completed Form 133.4, the [Commissioner will notify the]
applicant will be notified in writing [within five days that the applicant
is entitled to an expedited review] of the [applieation and will advise
the applicant the] reason(s) for the pending or deficient status assigned
to the application.

(3) In addition to the waivers of examination requirements
set out in §115.3 of this title (relating to Examination), the Commis-
sioner in his or her discretion is authorized by the Board to grant full or
partial waivers of the examination requirements of the Texas Securities
Act, §13.D, on a showing of alternative demonstrations of competency
to meet the requirements for obtaining the registration sought.

(c) Expedited review of an application submitted by a military
spouse as authorized by Occupations Code, §55.005 and §55.006.

(1) Anapplicant who is a military spouse may use the pro-
cedure set out in this subsection if the applicant holds a current regis-
tration in another jurisdiction.

(2) Ifthe applicant is not registered within five days of sub-
mitting an application, the applicant may request special consideration
of his or her application for registration by filing Form 133.4, Request
for Special Consideration of a Registration Application by a Military

(e) [€e)] Other provisions in this chapter.

(1) [Applieability:] Unless specifically allowed in this sec-
tion, an applicant must meet the requirements for registration or re-

newal specified in this chapter. This includes the requirement that cer-
tain filings be made electronically through the CRD.

f2) Exceptions
(2) [€A)] A one-year period, instead of the 90-day period
contained in §115.2 of'this title (relating to Application Requirements),

will apply to the automatic withdrawal of an application for which a
Form 133.4 is properly filed.

HB) In addition to the waivers of examination require-
ments set out in $1H53 of this title (relating to Examination); the Com-
missioner in his or her discretion is authorized by the Board to grant full
or partial waivers of the examination requirements of the Texas Seeuri-
ties Act, §13.D, on a showing of alternative demonstrations of compe-
teney to meet the requirements for obtaining the registration seught]

(f) [€d)] Additional information. An applicant receiving spe-
cial consideration pursuant to this section in connection with a registra-
tion application [requesting expedited review| shall provide any other
information deemed necessary by the Commissioner. Such informa-
tion may include, but is not limited to documentation:

(1) demonstrating status as a military spouse, service mem-
ber, or military veteran;

(2) to determine whether the applicant meets licensing re-
quirements through some alternative method;

(3) relating to prior military service, training, or education
that may be credited towards a registration requirement; or

Spouse, Military Service Member, or Military Veteran, with the Com-
missioner.

(3) An applicant proceeding under this subsection may be
registered despite having pending and/or deficient items ("deficien-
cies"). The deficiencies will be communicated to the applicant in writ-
ing or by electronic means within five business days from approval of

the registration.

(4) The deficiencies noted at the time the registration is
granted must be resolved by the applicant within a 12 month period.
Failure to resolve outstanding deficiencies will cause the registration
granted under this subsection or any renewal of such registration to
automatically terminate 12 months after the date the registration was
initially granted pursuant to this subsection.

(d) Registration of persons with military experience as autho-
rized by Occupations Code, §55.007.

(1) An applicant who is a military service member or mili-
tary veteran may request special consideration of verified military ser-
vice, training, or education towards registration requirements, other
than an examination requirement, for the registration sought by submit-
ting Form 133.4, Request for Special Consideration of a Registration
Application by a Military Spouse, Military Service Member, or Mili-
tary Veteran, with the applicant's registration application.

(2) The procedure authorized by this subsection is not
available to a military service member or military veteran who:

(A) s registered in another jurisdiction but such regis-
tration is not in good standing; or

(B) has been convicted of a crime that could be the ba-
sis for denial of the registration pursuant to the Texas Securities Act,

§14.A.

(4) to determine a dealer's financial responsibility or a
dealer's or agent's business repute or qualifications.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304113

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES

7 TAC §116.18

The Texas State Securities Board proposes an amendment to
§116.18, concerning special application provisions available to
a military spouse, military service member, or military veteran.
The proposal is required by Senate Bill ("SB") 162, passed by
the 83rd Texas Legislature. SB 162 requires licensing agencies
to provide an additional alternative licensing procedure for mili-
tary spouses and new alternative procedures for military service
members and veterans seeking a registration or license in Texas.
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A related form is being concurrently proposed as is a compara-
ble amendment for dealer and agent applications.

Subsection (a) would be changed to add definitions for "military
service member" and "military veteran" and amend the definition
for "military spouse" to comport with the definitions added by SB
162.

The procedure in the current rule is preserved in subsection (b).
It allows a military spouse to request special consideration of
his or her application if the application is not processed within
five calendar days of submission. Applicants going forward un-
der this procedure would have to meet all the requirements to
obtain a registration; they would "jump to the head of the line"
in the review process so deficiencies would be identified earlier
and addressed. A change is being made to give the staff five
business days, rather than five calendar days, to respond to the
applicant.

Subsection (c) addresses the new procedure, added by SB 162,
that would also be applicable to military spouses. It would apply
to a military spouse licensed in another jurisdiction or through a
branch of the armed forces as long as the requirements for that li-
cense are substantially equivalent to the Texas requirements. An
applicant who qualifies for special consideration under this provi-
sion would be registered despite having deficiencies that would
hold up a regular registration. Staff will notify the military spouse
of all deficiencies within five business days from approval of the
registration. The applicant then has a 12-month "grace period"
to remedy the deficiencies. The registration of an applicant who
has failed to resolve the deficiencies at the end of the 12-month
period will be automatically terminated.

Staff does not anticipate many applicants will use this procedure.
The most common deficiency seen at registration is a lack of re-
quired examinations. Since most other states require the same
examinations for investment adviser/investment adviser repre-
sentative registration as Texas, the prerequisite that the appli-
cant be licensed in another state will mean that they will likely
already have taken and passed the examinations required for
Texas registration.

Subsection (d) sets out the new procedure, added by SB 162, for
military service members and military veterans. The new proce-
dure allows comparable military service, training, or education
to be credited towards the registration requirements, except for
an examination requirement. Staff is not currently aware of any
military experience that would be eligible for such credit. This
procedure would not be available to military service members
or veterans whose registration in another state is not in good
standing or who have been convicted of a crime that could be
the grounds for denial of registration under §14.A of the Texas
Securities Act.

The provisions in subsection (e) are relocated from other provi-
sions in the existing rule and made applicable to all of the special
circumstances addressed in subsections (b) through (d).

Subsection (f) allows for additional information requests for ap-
plicants receiving special consideration. Although not exhaus-
tive, an applicant may be required to provide documentation to
demonstrate his or her military status that qualifies the applicant
for special consideration under the rule, information on training
or other competency that would substitute for an application re-
quirement, or information to assist staff in determining financial
responsibility, business repute, or qualifications.

The requests for special consideration under this section would
be made on new Form 133.4, Request for Special Considera-
tion of a Registration Application by a Military Spouse, Military
Service Member, or Military Veteran, which would replace the
current Form 133.4, Military Spouse Request for Expedited Re-
view.

Patricia Loutherback, Director, Registration Division, and Tommy
Green, Director, Inspections and Compliance Division, have de-
termined that for the first five-year period the rule is in effect,
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Ms. Loutherback and Mr. Green also have determined that for
each year of the first five years the rule is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be that a mil-
itary spouse already licensed in another jurisdiction can receive
special consideration when applying for registration in Texas and
a military service member or veteran can receive credit for com-
parable military service, training or education when applying for
Texas registration. There will be no effect on micro- or small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed. There is
no anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The amendment is proposed under Texas Civil Statutes, Article
581-28-1 and Chapter 55 of the Texas Occupations Code. Sec-
tion 28-1 provides the Board with the authority to adopt rules
and regulations necessary to carry out and implement the pro-
visions of the Texas Securities Act, including rules and regula-
tions governing registration statements and applications; defin-
ing terms; classifying securities, persons, and matters within its
jurisdiction; and prescribing different requirements for different
classes. Chapter 55 of the Texas Occupations Code authorizes
the agency to adopt rules for licensure or registration of a per-
son who is a military spouse, military service member, or military
veteran who meets certain criteria.

The proposal affects Texas Civil Statutes, Articles 581-12, 581-
13, 581-14, 581-15, and 581-18.

§116.18. Special Application Provisions Available to a [Qualified]
Military Spouse, Military Service Member, or Military Veteran

[Reguest for Expedited Review of an Application for Registration].

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Current registration--A registration or license that is:

(A) issued by another state, the District of Columbia, or
a territory of the United States that has registration requirements that
are substantially equivalent to the requirements for a Texas registration
in the same capacity;

(B) - (C) (No change.)
(2) (No change.)

(3) [Qualified] Military spouse--An applicant who is
married to a military service member who is currently [the speuse
of an individual serving] on active duty. [as a member of the armed
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forees of the United States assigned to a military unit headquartered
in Texas, and who:]

HA) helds a current registration in another state; the
Distriet of Columbia; or a territory of the United States; that has reg-
istration requirements that are substantially equivalent to the require-
ments for a Texas registration in the same capaeity; or}

fB) has been registered in Texas in the same eapaeity
within the five years preceding the date of the application for registra-
in another state for at least six months-}

(4) Military service member--A person who is currently
serving in the armed forces of the United States, in a reserve compo-
nent of the armed forces of the United States, including the National
Guard, or in the state military service of any state.

(5) Military veteran--A person who has served in the Army,
Navy, Air Force, Marine Corps, or Coast Guard of the United States,
or in the auxiliary service of one of those branches of the armed forces.

(b) Alternative procedure for a military spouse as authorized

(3) An applicant proceeding under this subsection may be
registered despite having pending and/or deficient items ("deficien-
cies"). The deficiencies will be communicated to the applicant in writ-
ing or by electronic means within five business days from approval of

the registration.

(4) The deficiencies noted at the time the registration is
granted must be resolved by the applicant within a 12 month period.
Failure to resolve outstanding deficiencies will cause the registration
granted under this subsection or any renewal of such registration to
automatically terminate 12 months after the date the registration was
initially granted pursuant to this subsection.

(d) Registration of persons with military experience as autho-
rized by Occupations Code, §55.007.

(1) Anapplicant who is a military service member or mili-
tary veteran may request special consideration of verified military ser-
vice, training, or education towards registration requirements, other
than an examination requirement, for the registration sought by submit-
ting Form 133.4, Request for Special Consideration of a Registration
Application by a Military Spouse, Military Service Member, or Mili-

by Occupations Code, §55.004 [Request for expedited review].

(1) Anapplicant who is a [A gualified] military spouse may
use the procedure set out in this subsection if:

(A) the applicant holds a current registration in another
jurisdiction; or

(B) has been registered in Texas in the same capacity
within the five years preceding the date of the application for registra-

tary Veteran, with the applicant's registration application.

(2) The procedure authorized by this subsection is not
available to a military service member or military veteran who:

(A) is registered in another jurisdiction but such regis-
tration is not in good standing; or

(B) has been convicted of a crime that could be the ba-
sis for denial of the registration pursuant to the Texas Securities Act,

tion, but whose registration in Texas expired while the applicant lived

§I14.A.

in another state for at least six months.

(2) Ifthe applicant [whe] is not registered within five days
of submitting an application, the applicant may request special con-
sideration [expedited review| of his or her application for registration
by filing Form 133.4, [Military Speuse] Request for Special Consid-
eration of a Registration Application by a Military Spouse, Military
Service Member, or Military Veteran [Expedited Review], with the Se-
curities Commissioner ("Commissioner"). Within five business days
of [An application for registration from an applicant qualifying under
this seetion shall be expedited by the Registration Diviston- Upen] re-
ceipt of the completed Form 133.4, the [Commissioner will notify the]
applicant will be notified in writing [within five days that the applicant
is entitled to an expedited review] of the [application and will advise
the applieant the] reason(s) for the pending or deficient status assigned
to the application.

(3) In addition to the waivers of examination requirements
set out in §115.3 of this title (relating to Examination), the Commis-
sioner in his or her discretion is authorized by the Board to grant full or
partial waivers of the examination requirements of the Texas Securities
Act, §13.D, on a showing of alternative demonstrations of competency

(e) [€e)] Other provisions in this chapter.

(1) [Applieability:] Unless specifically allowed in this sec-
tion, an applicant must meet the requirements for registration or re-

newal specified in this chapter. This includes the requirement that cer-
tain filings be made electronically through the IARD.

f2) Exceptions]

(2) [€A)] A one-year period, instead of the 90-day period
contained in §116.2 of this title (relating to Application Requirements),
will apply to the automatic withdrawal of an application for which a
Form 133.4 is properly filed.

B) In addition to the waivers of examination require-
ments set out in §116:3 of this title (relating to Examination); the Com-
missioner in his or her diseretion is authorized by the Board to grant full
or partial watvers of the examination requirements of the Texas Seeuri-
ties Aet; $13-D; on a showing of alternative demonstrations of compe-
teney to meet the requirements for obtaining the registration sought

(f) [€d)] Additional information. An applicant receiving spe-
cial consideration pursuant to this section in connection with a registra-

to meet the requirements for obtaining the registration sought.

(c) Expedited review of an application submitted by a military
spouse as authorized by Occupations Code, §55.005 and §55.006.

(1) An applicant who is a military spouse may use the pro-
cedure set out in this subsection if the applicant holds a current regis-
tration in another jurisdiction.

(2) Ifthe applicant is not registered within five days of sub-
mitting an application, the applicant may request special consideration
of his or her application for registration by filing Form 133.4, Request

tion application [requesting expedited review] shall provide any other
information deemed necessary by the Commissioner. Such informa-
tion may include, but is not limited to documentation:

(1) demonstrating status as a military spouse, service mem-
ber, or military veteran;

(2) to determine whether the applicant meets licensing re-
quirements through some alternative method;

(3) relating to prior military service, training, or education
that may be credited towards a registration requirement; or

for Special Consideration of a Registration Application by a Military
Spouse, Military Service Member, or Military Veteran, with the Com-
missioner.
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(4) to determine an investment adviser's financial responsi-
bility or an investment adviser's or investment adviser representative's
business repute or qualifications.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304114

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 133. FORMS
7 TAC §133.4
(Editor's note: The text of the following section proposed for repeal

will not be published. The section may be examined in the offices of

the State Securities Board or in the Texas Register office, James Earl
Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas State Securities Board proposes the repeal of §133.4,
which adopts by reference a form concerning military spouse
request for expedited review. Repeal of the existing form would
allow for the simultaneous adoption of a new form, which is being
concurrently proposed

Patricia Loutherback, Director, Registration Division, and Tommy
Green, Director, Inspections and Compliance Division, have de-
termined that for the first five-year period the rule is in effect,
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Ms. Loutherback and Mr. Green also have determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be that a
military spouse already licensed in another jurisdiction and a mili-
tary service member or veteran can complete the form to request
special consideration or credit pursuant to §115.18 or §116.18.
There will be no effect on micro- or small businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. There is no anticipated impact on
local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167, or sent by
facsimile to (512) 305-8336.

The repeal is proposed under Texas Civil Statutes, Article 581-
28-1 and Chapter 55 of the Texas Occupations Code. Sec-
tion 28-1 provides the Board with the authority to adopt rules
and regulations necessary to carry out and implement the pro-
visions of the Texas Securities Act, including rules and regula-
tions governing registration statements and applications; defin-
ing terms; classifying securities, persons, and matters within its
jurisdiction; and prescribing different requirements for different
classes. Chapter 55 of the Texas Occupations Code authorizes

the agency to adopt rules for licensure or registration for a per-
son who is a military spouse, military service member, or military
veteran who meets certain criteria.

The proposal affects Texas Civil Statutes, Articles 581-12, 581-
13, 581-14, 581-15, and 581-18.

$§133.4.  Military Spouse Request for Expedited Review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304115

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢
7 TAC §133.4

The Texas State Securities Board proposes new §133.4, which
adopts by reference a form concerning request for special con-
sideration of a registration application by a military spouse, mil-
itary service member, or military veteran. The form will allow a
military spouse already licensed in another jurisdiction and a mili-
tary service member or veteran to request special consideration
or credit for comparable military service, training or education
pursuant to §115.18 or §116.18, which are being concurrently
amended. Existing form §133.4 is being concurrently proposed
for repeal.

Patricia Loutherback, Director, Registration Division, and Tommy
Green, Director, Inspections and Compliance Division, have de-
termined that for the first five-year period the rule is in effect,
there will be no foreseeable fiscal implications for state or local
government as a result of enforcing or administering the rule.

Ms. Loutherback and Mr. Green also have determined that for
each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be that a
military spouse already licensed in another jurisdiction and a mili-
tary service member or veteran can complete the form to request
special consideration or credit pursuant to §115.18 or §116.18.
There will be no effect on micro- or small businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the rule as proposed. There is no anticipated impact on
local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167, or sent by
facsimile to (512) 305-8336.

The new section is proposed under Texas Civil Statutes, Arti-
cle 581-28-1 and Chapter 55 of the Texas Occupations Code.
Section 28-1 provides the Board with the authority to adopt rules
and regulations necessary to carry out and implement the pro-
visions of the Texas Securities Act, including rules and regula-
tions governing registration statements and applications; defin-
ing terms; classifying securities, persons, and matters within its
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jurisdiction; and prescribing different requirements for different
classes. Chapter 55 of the Texas Occupations Code authorizes
the agency to adopt rules for licensure or registration of a per-
son who is a military spouse, military service member, or military
veteran who meets certain criteria.

The proposal affects Texas Civil Statutes, Articles 581-12, 581-
13, 581-14, 581-15, and 581-18.

§133.4. Request for Special Consideration of a Registration Appli-
cation by a Military Spouse, Military Service Member, or Military Vet-
eran.

The State Securities Board adopts by reference Form 133.4, Request
for Special Consideration of a Registration Application by a Military
Spouse, Military Service Member, or Military Veteran. This form is
available from the State Securities Board, P.O. Box 13167, Austin,
Texas 78711-3167.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304116

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 139. EXEMPTIONS BY RULE OR
ORDER
7 TAC §139.23

The Texas State Securities Board proposes new §139.23, con-
cerning registration exemption for investment advisers to private
funds. The new rule would provide a registration exemption for
investment advisers to private funds and was developed through
negotiations between the Agency Staff and a subcommittee of
the Securities Law Committee of the State Bar of Texas. A re-
lated amendment is being concurrently proposed to §109.6, con-
cerning investment adviser registration exemption for investment
advice to financial institutions and certain institutional investors.

The Dodd-Frank Wall Street Reform and Consumer Protection
Act, Public Law No. 111-203 ("Dodd-Frank") made substantial
changes to the regulation of private funds. Dodd-Frank man-
dated Securities and Exchange Commission ("SEC") registra-
tion for investment advisers to private funds if they have assets
under management of at least $150 million and subjected them
to recordkeeping and disclosure requirements.

In general, private funds include, but are not limited to, hedge
funds, private equity funds, and venture capital funds, and are
considered to be professionally managed pools of assets that
are not subject to regulation under the Investment Company Act
of 1940. Private funds seek to qualify for one of two exceptions
from regulation under the Investment Company Act by either lim-
iting themselves to 100 total investors (3(c)(1) funds) or by per-
mitting only "qualified purchasers" to invest (3(c)(7) funds).

The SEC provides an exemption from the registration require-
ments under the Investment Advisers Act of 1940 for an invest-

ment adviser that acts solely as an adviser to private funds and
has assets under management of less than $150 million. Al-
though exempt from federal registration, these advisers must file
reports with the SEC and are called "exempt reporting advisers."
The proposed exemption would extend this filing requirement to
private fund investment advisers who utilize the exemption so
that the Agency would have comparable information on advisers
using the exemption. Alternatively, some investment advisers to
private funds with assets under management of more than $100
million can opt to register with the SEC.

The proposed exemption would cease to be available for an in-
vestment adviser once the adviser becomes registered with the
SEC. At that point, the adviser would then make a notice filing
in Texas. As with other investment adviser exemptions, the ad-
viser's representatives whose activities are similarly limited are
covered by the adviser's exemption from registration. Although
the proposed exemption does not specifically address the disclo-
sures that must be made by the exempt investment adviser, the
general antifraud provisions of the Texas Securities Act would

apply.

Subsection (b)(2) of the proposal contains bad-actor disqualifi-
cations applicable to the investment adviser and to its advisory
affiliates. Subsection (b)(3) automatically waives the disqualifi-
cations if the party is licensed or registered to conduct securities
or investment advisory business in the state where the disqual-
ification was created. It also provides for waiver of the disquali-
fication at the discretion of the Securities Commissioner upon a
showing of good cause.

Subsection (c) of the proposal imposes additional restrictions on
3(c)(1) funds. If the 3(c)(1) fund is not a private equity fund, real
estate fund, or venture capital fund, it must be beneficially owned
by persons who meet the definition of qualified client. "Qualified
client" is a higher standard than that of accredited investor.

The proposed rule provides if a qualified client is an entity that
was organized for the purpose of acquiring an interest in the
3(c)(1) fund, all of the beneficial owners of the entity must also
be qualified clients. Under this provision, each "tier" of benefi-
cial ownership must be examined in a like manner. Thus, the
adviser must look through each such entity to determine that all
beneficial owners at each level are qualified clients.

Conversely, a 3(c)(1) fund that is a private equity fund, real es-
tate fund, or venture capital fund can be owned by persons that
are not qualified clients and who could be accredited or nonac-
credited investors. Additionally, an adviser who has any 3(c)(1)
fund customers who are not a private equity fund, real estate
fund, or venture capital fund must comply with §116.17, relating
to custody of funds or securities of clients by registered invest-
ment advisers, with respect to all the funds it advises.

Since an exempt investment adviser is no longer subject to unan-
nounced inspection pursuant to §13-1 of the Texas Securities
Act, subsection (f) adds a requirement whereby the Securities
Commissioner can make a written request for the investment ad-
viser's records that relate to the providing of investment advisory
services to a private fund.

This is a new version of the rule that was published in November
2012 and withdrawn at the January 2013 Board meeting. Unlike
the previous proposal, the definition of "private fund" in subsec-
tion (a)(2) of the new rule proposal has been amended to use
"but for" language. Accordingly, a fund would not be considered
to be a "private fund" if it qualifies for an exclusion from the defini-
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tion of an investment company in the Investment Company Act,
§3, other than, or in addition to, 3(c)(1) or 3(c)(7).

Subsection (b) has also been revised from the prior proposal
based on new information we have received concerning how an
adviser will be able to file the Form ADV electronically with the
state and elect exempt reporting adviser status. Private fund ad-
visers with less than $25 million in assets under management will
be able to electronically file their Form ADV as exempt reporting
advisers without filing as such with the SEC. Accordingly, sub-
section (b) requires all private fund advisers filing pursuant to
§139.23 to do so electronically through the Investment Adviser
Registration Depository ("IARD") system. Also, a new disquali-
fication provision has been added concerning bars.

Ronak V. Patel, Deputy Securities Commissioner, Tommy
Green, Director, Inspections and Compliance Division, and
Patricia Loutherback, Director, Registration Division, have
determined that there will be fiscal implications as a result
of enforcing or administering the rule on state, but not local
government.

The effect on state government for the first five-year period the
rule will be in effect is loss of revenue. Certain investment advi-
sors previously registered with the Agency may now be able to
claim this exemption and thereby avoid paying registration fees.
However, this may be offset to some extent by the registration
or notice filing fees paid by investment advisers that are ineligi-
ble for this proposed exemption and are unable to fit within the
grandfathering provisions in the §109.6 exemption, which is pro-
posed to be amended in conjunction with this proposal. The an-
nual loss in state revenue from each adviser in this small group
would be $270 for the firm and $275 for each officer or invest-
ment adviser representative that no longer files for renewal of its
registration or notice filing.

Mr. Patel, Mr. Green, and Ms. Loutherback also have deter-
mined that for each year of the first five years the rule is in effect
the public benefit anticipated as a result of enforcing the rule will
be to enhance transparency regarding investment advisers who
no longer qualify for the exemption contained in §109.6.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO-BUSINESS

The Agency estimates that there are approximately 1,660 invest-
ment adviser firms registered and approximately 4,559 notice
filed in Texas. Among the total of 6,219 firms, approximately
89% are small businesses and 75% are micro-businesses, al-
though among those registered, approximately 99% are small
businesses and 95% are micro-businesses. Many of the no-
tice-filed firms are located outside of Texas. The projected eco-
nomic impact of this proposed rule will be increased costs of
compliance for a small number of investment advisers claiming
the exemption. However, the amount of those costs will vary
based on the complexity of their operations.

Investment advisers with less than $25 million in assets under
management who claim the exemption contained in the pro-
posed rule would incur costs to complete and update related
reports on Form ADV. Larger investment advisers using the
exemption, those with assets under management of between
$25 million and $150 million, are exempt reporting advisers and
would already be required under the SEC rules to make the
filing the proposed rule requires in subsection (b)(1). Therefore,
they would not incur any additional preparation cost as a result
of this proposed rule.

The proposed rule does not impose any filing fee upon either the
investment advisers or their representatives who qualify for the
exemption.

Some subset of advisers that use the exemption will be required
to comply with the annual surprise audit requirement in §116.17,
relating to custody of funds or securities of clients. A "surprise
audit" is one pursuant to a written agreement between the in-
vestment adviser and the accountant that is conducted at a time
chosen by the accountant without prior notice or announcement
to the investment adviser and that is irregular from year to year.
There will be an economic cost to those private fund advisers
that are required to comply with the surprise audit requirement
of §116.17, although the cost is expected to vary depending on
the size of the firm. However, it is anticipated that many invest-
ment advisers will fall within one of the six exceptions to the sur-
prise audit requirement that appear in §116.17(c), including the
two discussed above.

However, advisers with "indirect" custody solely as a result of
the investment adviser's authority to withdraw its fees from the
client's account have an exception from §116.17. Additionally,
advisers of limited partnerships or pooled investment vehicles
(i.e., hedge funds) would also have an exception from the an-
nual surprise audit requirement if the pooled investment vehicle
is subject to an annual audit by a Public Company Accounting
Oversight Board ("PCAOB") Registered Accountant and the ad-
viser distributes copies of the audited financials to each investor
within 120 days of the pool's fiscal year end.

There may be additional costs for those investment advisers who
have not previously retained a PCAOB Registered Accountant
and those costs per annual audit would depend on the size of
the firm and the number of clients for which it has custody of
funds or securities.

The cost to prepare an internal control report relating to custody
will vary based on the size and services offered by the qualified
custodian.

In preparing the proposal, the Agency considered several alter-
native methods for achieving the purposes of the new rule. One,
the Agency considered not requiring small investment advisers
claiming the exemption to complete and update related reports
on Form ADV, but determined that the investing public would
benefit from this reporting requirement. Two, the Agency con-
sidered not requiring private fund advisers to comply with the
"surprise audit" requirement of §116.17, but decided that the in-
vesting public would benefit from the protections provided by
this requirement. Finally, the Agency considered not adopting
the proposed amendment, but determined that in light of the ap-
proach adopted in Dodd-Frank and by other state securities reg-
ulators, enhancing oversight of private funds and their managers
by affording a greater degree of transparency would be consis-
tent with protecting the health, safety and economic welfare of
the state and the investing public.

Mr. Patel, Mr. Green, and Ms. Loutherback also have de-
termined that, except for the costs discussed above, there are
no additional anticipated economic costs to persons required to
comply with the rule as proposed. There is no anticipated impact
on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
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Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The new rule is proposed under Texas Civil Statutes, Articles
581-5.T, 581-12.C, and 581-28-1. Section 5.T provides that the
Board may prescribe new exemptions by rule. Section 12.C pro-
vides the Board with the authority to prescribe new dealer, agent,
investment adviser, or investment adviser representative regis-
tration exemptions by rule. Section 28-1 provides the Board with
the authority to adopt rules and regulations necessary to carry
out and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes.

The proposal affects Texas Civil Statutes, Articles 581-5, 581-7,
581-12, 581-12-1, and 581-18.

§139.23.  Registration Exemption for Investment Advisers to Private

(2) Except as provided in paragraph (3) of this subsection,
neither the Private Fund Adviser, nor any of its advisory affiliates, as
that term is defined in the Instructions to Part IA of Form ADV, are
subject to the following disqualifications:

(A) any of those described in Rule 262 of SEC Regula-
tion A, 17 CFR §230.262;

(B) has been convicted within five years prior to the fil-
ing of the notice required under this exemption of any felony or misde-
meanor involving the offer, purchase, or sale of any security or the ren-
dering of investment advice, or any felony involving embezzlement,
obtaining money under false pretenses, larceny, or conspiracy to de-
fraud;

(C) is currently subject to any order, judgment, or de-
cree of any court of competent jurisdiction, entered within the last five
years, temporarily, preliminarily, or permanently restraining or enjoin-
ing such party from engaging in or continuing to engage in any conduct
or practice involving fraud or deceit in connection with the purchase or

Funds.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context

sale of a security or the rendering of investment advice;

(D) s the subject of a United States Postal Service fraud
order that is currently effective and was issued within the last five years;

clearly indicates otherwise:

(1) Private Fund Adviser--An investment adviser who pro-

(E) is currently subject to any state or federal admin-
istrative enforcement order or judgment, entered within the last five

vides advice:

(A) solely to one or more Private Funds; or

(B) solely to one or more Private Funds and other
clients, who are not Private Funds, to whom advice may be provided
pursuant to another exemption from investment adviser registration
provided under the Texas Securities Act or Board rules.

(2) Private Fund--An issuer that would be an investment
company as defined in the Investment Company Act of 1940, §3, but
for an exclusion from the definition of an investment company in
§3(c)(1) or §3(c)(7) of that Act, 15 U.S.C. §80a.

(3) 3(c)(1) Fund--A Private Fund that relies solely on the

exclusion from the definition of an investment company under §3(c)(1)
of the Investment Company Act of 1940, 15 U.S.C. §80a-3(c)(D).

(4) Private Equity Fund--A Private Fund that meets the def-
inition of a private equity fund in the Instructions to Part 1A of Form
ADV.

(5) Real Estate Fund--A Private Fund that meets the defi-
nition of a real estate fund in the Instructions to Part IA of Form ADV.

(6) Venture Capital Fund A Private Fund that meets the

years, finding fraud or deceit in connection with the purchase or sale of
a security or the rendering of investment advice;

(F) is subject to an order issued by a state or federal
authority that bars the person from association with an entity regulated
by the authority that issued the order, or from engaging in the business
of securities, insurance, or banking, or savings association or credit
union activities; or

(G) s the subject of a suspension or expulsion from
membership in or association with a member of a self-regulatory or-
ganization that is currently effective and was issued within the last five

years.

(3) Exceptions from disqualifications. The prohibitions of
paragraph (2) of this subsection shall not apply if:

(A) the party subject to the disqualification is duly li-
censed or registered to conduct securities related business or render
investment advisory services in the state in which the order, judgment,
or decree creating the disqualification was entered against such party;
or

(B) Dbefore investment advisory services are rendered
under this section, the Securities Commissioner, or the court or reg-

definition of a venture capital fund in SEC Rule 203(I)-1, 17 CFR

ulatory authority that entered the order, judgment, or decree, waives

275.203(D)-1.

(b) Exemption for Private Fund Advisers. Subject to the addi-
tional requirements of this section, the State Securities Board, pursuant

the disqualification upon a showing of good cause.

(c) Additional requirements for Private Fund Advisers to cer-
tain 3(c)(1) Funds. In order to qualify for an exemption pursuant to this

to the Texas Securities Act, §5.T and §12.C, exempts from the invest-

section, a Private Fund Adviser who advises at least one 3(c)(1) Fund

ment adviser registration requirements of the Texas Securities Act, §12,

that is not a Private Equity Fund, Real Estate Fund, or Venture Capital

a Private Fund Adviser satisfying each of the following conditions and

Fund shall comply with the following additional requirements:

limitations:

(1) The Private Fund Adviser files with the Securities Com-

(1) the Private Fund Adviser shall advise only those 3(c)(1)
Funds (other than Private Equity Funds, Real Estate Funds, and Ven-

missioner each report and amendment thereto that an exempt reporting

ture Capital Funds) whose outstanding securities (other than short-term

adviser is required to file with the Securities and Exchange Commis-

paper) are beneficially owned entirely by persons who would each

sion pursuant to SEC Rule 204-4, 17 CFR §275.204-4. These filings

meet the definition of a qualified client in SEC Rule 205-3, 17 CFR

are to be made electronically through the Investment Adviser Regis-

§275.205-3, at the time the securities are purchased from the issuer;

tration Depository (IARD). A report shall be deemed filed when the

provided that if an entity was organized and exists only for the purpose

report required by subsection (b) of this section is filed and accepted

of acquiring an interest in the 3(c)(1) Fund, each beneficial owner of

by the IARD on the state's behalf.

such entity must be a qualified client; and
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(2) the Private Fund Adviser shall comply with §116.17 of
this title (relating to Custody of Funds or Securities of Clients by Reg-
istered Investment Advisers) as if registered.

(d) Federal covered investment advisers. Ifa Private Fund Ad-
viser is registered with the Securities and Exchange Commission, the
adviser shall not be eligible for this exemption and shall comply with
the state notice filing requirements applicable to federal covered invest-
ment advisers in the Texas Securities Act, §12-1.

(e) Investment adviser representatives. An investment adviser
representative is exempt from the registration requirements of the
Texas Securities Act, §12, if he or she is employed by or associated
with an investment adviser that is exempt from investment adviser
registration in this state pursuant to this section and does not otherwise
act as an investment adviser representative.

(f) Requests for records.

(1) Upon a written request from the Securities Commis-
sioner or the Commissioner's authorized representative, an investment
adviser relying on an exemption provided by this section shall make
available to the Commissioner all records subject to the custody or con-
trol of the investment adviser related to any private fund to which the
investment adviser provides investment advice.

(2) Failure to comply with this subsection will result in the
loss of the exemption provided by this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304117

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢
7 TAC §139.24

The Texas State Securities Board proposes new §139.24, con-
cerning charitable organizations assisting economically disad-
vantaged clients with Texas qualified tuition program plans. The
new rule would provide a registration exemption for a charitable
organization and its financial coaches or counselors when they
assist economically disadvantaged clients with Texas qualified
tuition program plans. This draft rule proposal was developed
in response to testimony presented during a hearing in the last
legislative session regarding House Bill 3486, relating to the re-
moval of certain barriers to saving for economically disadvan-
taged persons, and with the input of several of the community
groups who provided that testimony.

As long as the financial coach or counselor's activities are limited
as provided for in subsections (b) and (c), the financial coach or
counselor would not be required to register with the Agency to
provide that assistance. A financial coach or counselor would not
be considered to be making a sale of a prepaid tuition contract if
the activities are restricted to those permitted by the section.

Patricia Loutherback, Director, Registration Division, has deter-
mined that for the first five-year period the rule is in effect, there

will be no foreseeable fiscal implications for state or local gov-
ernment as a result of enforcing or administering the rule.

Ms. Loutherback also has determined that for each year of the
first five years the rule is in effect, the public benefit anticipated
as a result of enforcing the rule will be that charitable organiza-
tions and their financial coaches or counselors can assist eco-
nomically disadvantaged clients with Texas qualified tuition plans
without registering as dealers, agents, investment advisers, or
investment adviser representatives. There will be no effect on
micro- or small businesses. There is no anticipated economic
cost to persons who are required to comply with the rule as pro-
posed. There is no anticipated impact on local employment.

Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or sent by
facsimile to (512) 305-8336.

The new rule is proposed under Texas Civil Statutes, Articles
581-5.T, 581-12.C, and 581-28-1. Section 5.T provides that the
Board may prescribe new exemptions by rule. Section 12.C pro-
vides the Board with the authority to prescribe new dealer, agent,
investment adviser, or investment adviser representative regis-
tration exemptions by rule. Section 28-1 provides the Board with
the authority to adopt rules and regulations necessary to carry
out and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes.

The proposal affects Texas Civil Statutes, Articles 581-12 and
581-18.

§139.24. Charitable Organizations Assisting Economically Disad-
vantaged Clients with Texas Qualified Tuition Program Plans.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise.

(1) Charitable organization--A 501(c)(3) nonprofit organi-
zation located in Texas that provides services to economically disad-
vantaged individuals and families.

(2) Client--An individual receiving services from a finan-
cial coach or counselor of a charitable organization relating to a Texas
qualified tuition program plan.

(3) Economically disadvantaged--Eligible for services
based on criteria established by a charitable organization and poverty
guidelines updated periodically in the Federal Register by the U.S.
Department of Health and Human Services under the authority of 42

U.S.C. 9902(2).

(4) Financial coach or counselor--An individual acting on
behalf of a charitable organization in counseling economically disad-
vantaged clients of the charitable organization.

(5) Texas qualified tuition program plan--A fund or plan
established under the Texas Education Code, Chapter 54, Subchapter
G, H, or I, as amended.

(b) Exemption from dealer, agent, investment adviser, and
investment adviser representative registration. The State Securities
Board, pursuant to the Texas Securities Act, §12.C, exempts a chari-
table organization and its financial coaches and counselors from the
dealer, agent, investment adviser, and investment adviser representa-
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tive registration requirements of the Texas Securities Act, when their
securities-related activities are limited to:

(1) assisting economically disadvantaged clients with com-
pleting documentation necessary to enroll or make a contribution to a
Texas qualified tuition program plan; and

(2) providing materials relating to a Texas qualified tuition
program plan that have been prepared on behalf of or approved by the
plan manager or administrator of a Texas qualified tuition program
plan, Texas Prepaid Higher Education Tuition Board, Office of the
Comptroller of Public Accounts, Texas State Securities Board, Texas
Match the Promise Foundation, or a tax-exempt charitable organization
established by law to implement the Texas Save and Match Program.

(c) Prohibited activities. A charitable organization and its fi-
nancial coaches and counselors are prohibited from the following ac-
tivities in connection with a client's enrollment in or contribution to a
Texas qualified tuition program plan:

(1) selecting or recommending a particular investment op-
tion; or

(2) receiving a commission or other remuneration.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304118

John Morgan

Securities Commissioner

State Securities Board

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-8303

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 1. ADMINISTRATION
SUBCHAPTER A. GENERAL POLICIES AND
PROCEDURES

10 TAC §1.22

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Housing and Community Affairs or in the
Texas Register office, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Department of Housing and Community Affairs (the
"Department") proposes the repeal of 10 TAC Chapter 1, Sub-
chapter A, §1.22, concerning Providing Contact Information to
the Department. The purpose of the proposed repeal is to es-
tablish a new rule to set forth policies and procedures governing
the provision of providing contact information to the Department.
The proposed new 10 TAC §1.22 is published concurrently with
this repeal in this issue of the Texas Register.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal will
be in effect, enforcing or administering the repeal does not have
any foreseeable implications related to costs or revenues of the
state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the repeal will be in
effect, the public benefit anticipated as a result of the repeal, is to
establish a proposed new rule which will increase efficiency and
consistency among the Department's Single Family Programs.
There will be no economic cost to any individuals required to
comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013, to November 4, 2013, to re-
ceive input on the repeal. Written comments may be submitted to
the Texas Department of Housing and Community Affairs, Eliza-
beth Yevich, Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, or by fax to (512) 475-0070. ALL COMMENTS
MUST BE RECEIVED BY 5:00 P.M. NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The repeal is proposed pursuant to
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules.

The proposed repeal affects no other code, article, or statute.
$§1.22.  Providing Contact Information to the Department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304184

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

L4 ¢ L4
10 TAC §1.22

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 1, Subchapter A,
§1.22, concerning Providing Contact Information to the Depart-
ment. The purpose of this proposed new section is to ensure that
contact information is provided to the Department for all business
matters.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new section will
be in effect, enforcing or administering the proposed new section
does not have any foreseeable implications related to costs or
revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the new section will be in
effect, the public benefit anticipated as a result of the new section
will be greater efficiency for the Department when contacting the
entities or individuals when conducting business.
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ADVERSE IMPACT ON SMALL AND MICRO BUSINESSES.
The Department has determined that there will be no economic
effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013 to November 4, 2013 to receive
input on the new section. Written comments may be submitted to
the Texas Department of Housing and Community Affairs, Eliza-
beth Yevich, Rule Comments, P.O. Box 13941, Austin, Texas
78711-3941, or by fax to (512) 475-0070. ALL COMMENTS
MUST BE RECEIVED BY 5:00 P.M. NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The new section is proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules governing the administration of
the Department and its programs.

CROSS REFERENCE TO STATUTE. The proposed new section
affects no other code, article, or statute.

§1.22.  Providing Contact Information to the Department.

(a) Any person or entities doing business with the Department
shall notify the Department of any change in contact information,
including names, addresses, telephone numbers, electronic mail
addresses and fax numbers. In addition, the notification shall include
all Department's contract numbers, project numbers or property names
of any type. The notification shall be made as described in paragraphs
(1) and (2) of this subsection:

(1) bymail: Texas Department of Housing and Community
Affairs, Contact Information Update, P.O. Box 13941, Austin, Texas
78711-3941; or

(2) Dby electronic mail: contactinformationupdate@td-

hca.state.tx.us.

(b) All persons or entities doing business with the Department
are responsible for keeping their contact information current pursuant
to subsection (a) of this section and as required by other Department
rules. The Department is entitled to rely solely on the most recent
contact information on file with the Department at the time any notice
or other communication is sent.

(c) The notification requirements of this section are in addition
to any other change of contact information notification requirements of
the Department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304185

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

CHAPTER 5. COMMUNITY AFFAIRS
PROGRAMS
SUBCHAPTER D. COMPREHENSIVE

ENERGY ASSISTANCE PROGRAM

10 TAC §5.430

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Housing and Community Affairs or in the
Texas Register office, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Department of Housing and Community Affairs (the
"Department") proposes the repeal of 10 TAC Chapter 5, Sub-
chapter D, §5.430, concerning Allowable Subrecipient Adminis-
trative and Assurance 16 Activities Expenditures. The purpose
of the repeal is to remove references to Assurance 16 activi-
ties within program rules to clarify allowable costs under the pro-
gram budget line items. The proposed new 10 TAC §5.430 is
published concurrently with this repeal in this issue of the Texas
Register.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the proposed re-
peal will be in effect, enforcing or administering the proposed re-
peal does not have any foreseeable implications related to costs
or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the repeal will be in
effect, the public benefit anticipated as a result of the repeal will
be clarification of program services costs within program rules.
There will not be any economic cost to any individuals required
to comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments on the
proposed repeal may be submitted to the Texas Department of
Housing and Community Affairs, Annette Cornier, Rule Com-
ments, P.O. Box 13941, Austin, Texas 78711-3941, by email
to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-
3935. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
OCTOBER 28, 2013.

STATUTORY AUTHORITY. The repeal is proposed pursuant to
Texas Government Code §2306.053, which generally authorizes
the Department to adopt rules, and more specifically Texas Gov-
ernment Code §2306.092, which authorizes the Department to
promulgate rules regarding its community affairs and community
development programs.

The proposed repeal affects no other code, article, or statute.

$5.430.  Allowable Subrecipient Administrative and Assurance 16 Ac-
tivities Expenditures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304186

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

PROPOSED RULES October 4, 2013 38 TexReg 6791


mailto:cadrulecomments@tdhca.state.tx.us
http:hca.state.tx.us

10 TAC §5.430

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 5, Subchapter D,
§5.430, concerning Allowable Subrecipient Administrative and
Program Services Costs. The purpose of the new section is to
clarify allowable uses of CEAP funds and to allow greater flexi-
bility for Subrecipients within program rules. The proposed rule
identifies allowable administrative costs and program services
costs, provides that the calculation will be based upon a per-
centage of direct services costs, and requires that any excess
be paid from non-federal funds.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the proposed new
section will be in effect, enforcing or administering the proposed
new section does not have any foreseeable implications related
to new costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the new section will be
in effect, the public benefit anticipated as a result of the new
section will be greater and more efficient use of funds and greater
flexibility for Subrecipients within program rules. There will not
be any new economic cost to any individuals required to comply
with the new section.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. Written comments on the
proposed new section may be submitted to the Texas Depart-
ment of Housing and Community Affairs, Annette Cornier, Rule
Comments, P.O. Box 13941, Austin, Texas 78711-3941, by email
to cadrulecomments@tdhca.state.tx.us or by fax to (512) 475-
3935. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
OCTOBER 28, 2013.

STATUTORY AUTHORITY. The new section is proposed pur-
suant to Texas Government Code §2306.053, which generally
authorizes the Department to adopt rules, and more specifically
Texas Government Code §2306.092, which authorizes the De-
partment to promulgate rules regarding its community affairs and
community development programs.

The proposed new section affects no other code, article, or
statute.

§3.430. Allowable Subrecipient Administrative and Program Ser-
vices Costs.

(a) Allowable administrative costs for administrative activities
includes costs for general administration and coordination of CEAP, in-
cluding contract costs and all indirect (or overhead) cost, and activities
as described in paragraphs (1) - (13) of this subsection:

(1) salaries and benefits of staff performing administrative
and coordination functions;

(2) activities related to eligibility determinations;

(3) preparations of program plans, budgets and schedules;

(4) monitoring of program and projects;

(5) fraud and abuse units;

(6) procurement activities;

(7) public relations;

(8) services related to accounting, litigation, audits, man-
agement of property, payroll and personnel;

(9) costs of goods and services required for administration
of the program such as the costs for supplies, equipment, travel,
postage, utilities and rental of office space and maintenance of office
space, provided that such costs are not excluded as direct administra-
tive costs providing program services;

(10) travel costs incurred for official business and not ex-
cluded as a direct administrative cost for providing programs services
(as described in Program Services cost in subsection (d) of this sec-

tion);

(11) preparing reports and other documents;

(12) management information systems not related to track-
ing and monitoring of CEAP requirements; and

(13) cost of administering Assurance 16 activities.

(b) The Department calculates funds available for Subrecipi-
ent administrative activities as a percentage of Direct Services expen-
ditures.

(c) Any costin excess of the maximum allowable by the CEAP
contract must be paid from non-federal funds.

(d) Program services costs may include providing program in-
formation to clients, screening and assessments, salaries and benefits
for staff providing program services and the direct administrative costs
associated with providing the services, such as the costs for supplies,
equipment, travel, postage, utilities, rental of office space and mainte-
nance of office space. Other program services costs may include out-
reach activities and expenditures on the information technology and
computerization needed for tracking or monitoring required by CEAP.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304187

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

SUBCHAPTER L. COMPLIANCE
MONITORING
10 TAC §5.2101

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 5, Subchapter L,
§5.2101, concerning the purpose and overview of Compliance
Monitoring. The purpose of the proposed new section is to set
forth a procedure for monitoring the Department's Community
Affairs programs. This section establishes the scope and nature
of monitoring the Compliance Division will conduct for Subrecip-
ients of community affairs programs.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new section
is in effect, enforcing or administering the new section does not
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have any foreseeable implications related to new costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the new section is in ef-
fect, the public benefit anticipated, as a result of the new rule, will
be improved compliance with Department programs. There will
not be any increased economic cost to any individuals required
to comply with the new section.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will not be an economic
effect on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013, to November 4, 2013, to re-
ceive input on the proposed new section. Written comments may
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Patricia Murphy, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, or by fax to (512) 475-3140. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. NOVEMBER
4, 2013.

STATUTORY AUTHORITY. The new section is proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed new section affects no other code, article, or
statute.

§5.2101.  Purpose and Overview.

(a) This subchapter provides the procedures that will be fol-
lowed for monitoring for compliance with the community affairs pro-
grams administered by the Texas Department of Housing and Com-
munity Affairs (the "Department"). As of the date of the adoption of
this subchapter, those programs include the Community Services Block
Grant program (CSBG), the Low Income Home Energy Assistance
Program (LIHEAP) (including the two (2) programs utilizing this fund-
ing source: the LIHEAP Weatherization Assistance Program (LIHEAP
WAP) and the Comprehensive Energy Assistance Program (CEAP)),
the Department of Energy Weatherization Assistance Program (DOE
WAP), the Emergency Solutions Grant (ESG), and the Homeless Hous-
ing and Services Program (HHSP).

(b) Any entity administering any or all of the programs enu-
merated in subsection (a) of this section is a Subrecipient. A Subrecip-
ient may also administer other programs, including programs adminis-
tered by other state or federal agencies and privately funded programs.
If the Subrecipient has contracts for other programs through the Depart-
ment, including but not limited to the HOME Partnerships Program, the
Neighborhood Stabilization Program, or the Housing Trust Fund, the
Department may, but is not required to and does not commit to, co-
ordinate monitoring of those programs with monitoring of community
affairs programs under this subchapter.

(c) Frequency of reviews, information collection. In general,
Subrecipients will be scheduled for monitoring based on federal
monitoring requirements and/or a risk assessment. Factors to be
included in the risk assessment include but are not limited to: the
number of contracts administered by the Subrecipient, the amount
of funds awarded and expended, the length of time since the last
monitoring, findings identified during previous monitoring, issues
identified through the submission or lack of submission of a single
audit, complaints, and reports of fraud, waste and/or abuse. The risk
assessment will also be used to determine which Subrecipients will
have an onsite review and which may have a desk review.

(d) The Department will provide a Subrecipient with written
notice of any upcoming onsite or desk monitoring review, and such

notice will be given to the Subrecipient by email to the Subrecipient's
chief executive officer at the email address most recently provided to
the Department by the Subrecipient. In general, a thirty (30) day no-
tice will be provided. However, if a credible complaint of fraud or other
egregious noncompliance is received the Department reserves the right
to conduct unannounced monitoring visits. It is the responsibility of the
Subrecipient to provide to the Department the current contact informa-
tion for the organization and the Board in accordance with §5.21 of this
chapter (relating to Subrecipient Contact Information) and §1.22 of'this
title (relating to Providing Contact Information to the Department).

(e) Upon request, Subrecipients must make available to the
Department all books and records that the Department determines are
reasonably relevant to the scope of the Department's review. Typically,
these records may include:

(1) Minutes of the governing board and any committees
thereof, together with all supporting materials;

(2) Copies of all internal operating procedures or other doc-
uments governing the Subrecipient's operations;

(3) Procurement documentation;

(4) The Subrecipient's Board approved operating budget;

(5) The Subrecipient's strategic plan or comparable docu-
ment if applicable;
(6) Correspondence to or from any independent auditor;

(7) Contracts with any third party Subrecipients of goods
or services and files documenting compliance with any applicable pro-
curement and property disposition requirements;

(8) All general ledgers and other records of financial oper-
ations (including copies of checks and other supporting documents);

(9) Applicable client files with all required documentation;

(10) Applicable human resources records;

(11) Monitoring reports from other funding entities;

(12) Client files regarding complaints, appeals and termi-
nation of services; and

(13) Documentation to substantiate compliance with any
other applicable state or federal requirements including, but not lim-
ited to, the Davis-Bacon Act, United States Department of Housing and
Urban Development (HUD) requirements for environmental clearance,
Lead Based Paint, the Personal Responsibility and Work Opportunity
Act, HUD limited English proficiency requirements, requirements im-
posed by Section 3 of the Housing and Urban Development Act of
1968.

(f) Post Monitoring Procedures. After the monitoring review
is completed, the Subrecipient will be briefed on the initial findings
and/or observations through an exit briefing, which may be in person
or through a conference call. The Subrecipient will be notified via
conference call or email of any finding(s) and/or observation(s) not
discussed during the exit briefing. In general, within thirty (30) days
of the last day of the monitoring visit, a written monitoring report will
be prepared for the Subrecipient describing the monitoring assessment
and any corrective actions, if applicable. The monitoring report will be
emailed and sent through the U.S. Postal Service to the Board Chair and
the Subrecipient's Executive Director. Issues of concern over which
there is uncertainty or ambiguity may be discussed by the Department
with the staff of cognizant agencies overseeing federal funding.

(g) Subrecipient Response. If there are any findings of non-
compliance requiring corrective action, the Subrecipient will be pro-
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vided thirty (30) days, from the date of the email, to respond which

Subrecipient may, within thirty (30) days of the call or informal con-

may be extended for good cause. In order to receive an extension, the

ference with Compliance Monitoring staff, request a meeting with the

Subrecipient must submit a written request to the Chief of Compliance

Compliance Committee.

within the corrective action period, stating the basis for good cause that
the Subrecipient believes justifies the extension. The Department will
approve or deny the extension request within three (3) business days.

(h)  Monitoring Close Out. Within forty-five (45) days after

(C) Iftimely requested in accordance with this section,
the Compliance Committee will hold an informal conference with the
Subrecipient. A Subrecipient should not offer evidence, documenta-
tion, or information to the Committee that was not presented to Com-

the end of the corrective action period, a close out letter will be issued

pliance Monitoring staff during the informal staff conference. If addi-

to the Subrecipient. If the Subrecipient supplies evidence establish-

tional information is offered, the Committee may disallow the informa-

ing continual compliance that negates the finding of noncompliance,

tion or refer the matter back to Compliance Monitoring staff to allow

the issue of noncompliance will be rescinded. If the Subrecipient's re-

review of the additional information prior to any consideration by the

sponse satisfies all findings and concerns noted in the monitoring letter,

Committee.

the issue of noncompliance will be noted as resolved. In some circum-
stances, the Subrecipient may be unable to secure documentation to
resolve a finding. In those instances, if there are mitigating circum-
stances, the Department may note the finding is not resolved but close
the issue with no further action required. If the Subrecipient's response
does not correct all findings noted, the close out letter will identify the
documentation that must be submitted to correct the issue.

(i) Options for Review. If, following the submission of cor-
rective action documentation, Compliance staff continues to find the
Subrecipient in noncompliance, the Subrecipient may request or initi-
ate review of the matter using the following options, where applicable:

(1) Iftheissue is related to a program requirement or prohi-
bition Subrecipients may contact the applicable federal program officer
for guidance or request that the Department contact applicable federal
program officer for guidance without identifying the Subrecipient.

(2) If the issue is related to application of a provision of
the contract or a requirement of the Texas Administrative Code, or the
application of a provision of an OMB Circular, the Subrecipient may
request review by the Department's Compliance Committee, as set out
in subsection (j) of this section.

(3) Subrecipients may request Alternative Dispute Resolu-
tion (ADR). A Subrecipient may send a proposal to the Department's
Dispute Resolution Coordinator to initiate ADR pursuant to §1.17 of
this title.

(j) Compliance Committee.

(1) The Compliance Committee is a committee of three (3)
to five (5) persons appointed by the Executive Director. The Compli-
ance Committee is established to provide independent review of certain
compliance issues as provided by this section. Staff from the Legal and
the Compliance Division will not be appointed to the committee but
will be available to provide guidance to Department staff.

(2) Informal discussion with Compliance Monitoring staff.
If the Subrecipient has questions or disagreements regarding any com-
pliance issues, they should first try to resolve them by discussing them
with the Compliance Monitoring staff, including, as needed, the Chief

of Compliance.

(3) Informal discussion with the Compliance Committee.
A Subrecipient may request an informal meeting with the Compliance
Committee if the informal discussion with the Compliance Monitoring
staff did not resolve the issue.

(4) Compliance Committee Process and Timeline:

(A) At any time, the Subrecipient may call or request
an informal conference with the Compliance Monitoring staff and/or
the Chief of Compliance.

(B) If a call or an informal conference with the Com-
pliance Monitoring staff does not result in a resolution of the issue, the

(D) If a meeting with the Compliance Committee does
not result in a resolution, matters related to a compliance requirement,
other than those required by federal regulation, may be appealed di-

rectly to the Board.

(k) If Subrecipients do not respond to a monitoring letter or fail
to provide acceptable evidence of compliance within six (6) months of
notification of an issue, the matter will be reported to the Department's
Enforcement Committee for consideration of administrative penalties,
review for a third party review, full or partial cost reimbursement, or
contract suspension.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304211

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ 14 ¢

CHAPTER 10. UNIFORM MULTIFAMILY
RULES

SUBCHAPTER H. INCOME AND RENT
LIMITS

10 TAC §10.1003

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 10,
Subchapter H, §10.1003, concerning Tax Exempt Bond Proper-
ties. The proposed amendments detail the calculation used for
determining the income limits for the Tax Exempt Bond program
based on the data released by HUD.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated, as a result of the amend-
ments, will be improved compliance and clarity regarding re-
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quirements. There will not be any additional economic cost to
any individuals required to comply with the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013, through November 4, 2013,
to receive input on the amendments. Written comments may
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Patricia Murphy, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, or by fax to (512) 475-3359. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. NOVEMBER
4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

$10.1003.  Tax Exempt Bond Developments [Properties].

(a) Tax Exempt Bond Developments must use the Multifamily
Tax Subsidy Program (MTSP) income limits released by HUD, gener-
ally, on an annual basis. The MTSP limit tables include:

(1) The 50 percent and 60 percent Area Median Gross In-
come (AMGI) by household size.

(2) In areas where the income limits did not decrease in
2007 and 2008 because of HUD's hold harmless policy, a HERA Spe-
cial 50 percent and HERA Special 60 percent income limit by house-
hold size. These higher limits can only be used if at least one building
in the Project was placed in service on or before December 31, 2008.

(b) If HUD releases a 30 percent, 40 percent, 60 percent or
80 percent income limit in the MTSP charts the Department will make
that data available without any calculations. Otherwise, the following
calculation will be used, without rounding, to determine additional in-
come limits:

(1) To calculate the 30 percent AMGI, the 50 percent
AMGI limit will be multiplied by .60 or 60 percent.

(2) To calculate the 40 percent AMGI, the 50 percent
AMGI limit will be multiplied by .80 or 80 percent.

(3) To calculate the 60 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.2 or 120 percent.

(4) To calculate the 80 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.6 or 160 percent.

(c) [€@] The Land Use Restriction Agreement (LURA)
for some, but not all, Tax Exempt Bond properties restricts the
amount of rent the Development Owner is permitted to charge. If
the LURA restricts rents, rent limits will be calculated in accordance
with §10.1004(d) of this subchapter (relating to Housing Tax Credit
Properties, TCAP, Exchange and HTF). [rent limits; rents will be
calculated as 30 percent of the applicable Multifamily Tax Subsidy
into consideration the gross rent floor provided in accordanece with
Revenue Procedure 94-57.]

(d) [(b)] Tax Exempt Bond LURAs are hereby amended to be
consistent with this section.

(e) [€e)] The Department will make available a memorandum
in a recordable form reflecting the applicable rent limits in accordance
with this section and the legal description of the affected property. The

owner of the property will bear any costs associated with recording
such memorandum in the real property records for the county in which
the property is located.

() [€d] Nothing in this section prevents a Development
Owner from pursuing a Material Amendment to their LURA in accor-
dance with the procedures found in §10.405 of this chapter (relating
to Amendments and Extensions).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304213

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

10 TAC §10.1004, §10.1005

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 10, Subchapter
H, §10.1004 and §10.1005, concerning the Housing Tax Credit,
TCAP, Exchange, HTF, HOME and NSP programs. The pro-
posed new sections codify which properties can use the rural
income limits and details the calculation used for determining
the income and rent limits for the Housing Tax Credit, TCAP, Ex-
change, HTF, HOME and NSP Developments administered by
the Department.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the new sections
are in effect, enforcing or administering the new sections does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the new sections are
in effect, the public benefit anticipated, as a result of the new
sections, will be improved compliance and clarity regarding re-
quirements. There will not be any additional economic cost to
any individuals required to comply with the new sections.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013, through November 4, 2013,
to receive input on the proposed new sections. Written com-
ments may be submitted to the Texas Department of Housing
and Community Affairs, Patricia Murphy, Rule Comments, P.O.
Box 13941, Austin, Texas 78711-3941, or by fax to (512) 475-
3359. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The new sections are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed new sections affects no other code, article, or
statute.
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§10.1004. Housing Tax Credit Properties, TCAP, Exchange and HTF.
(a) Except for certain rural properties, Housing Tax Credit,

(d) Rent limits are a calculation of income limits and cannot
exceed 30 percent of the applicable Imputed Income Limit. Rent limits

TCAP, Exchange, and HTF Developments must use the Multifamily

are published by bedroom size and will be rounded down to the nearest

Tax Subsidy Program (MTSP) income limits released by HUD, gener-

dollar. Example 1004(1): To calculate the 30 percent 1 bedroom rent

ally, on an annual basis. The MTSP limit tables include:

(1) The 50 percent and 60 percent Area Median Gross In-
come (AMG]I) by household size.

(2) In areas where the income limits did not decrease in
2007 and 2008 because of HUD's hold harmless policy, a HERA Spe-

limit:

(1) Determine the imputed income limited by multiplying
the bedroom size by 1.5: 1 bedroom x 1.5 persons = 1.5.

(2) To calculate the 1.5 person income limit, average
the 1 person and 2 person income limits: If the 1 person 30 per-

cial 50 percent and HERA Special 60 percent income limit by house-

cent income limit is $12,000 and the 2 person 30 percent income

hold size. These higher limits can only be used if at least one building

limit is $19,000, the imputed income limit would be $15,500

in the Project (as defined on line 8b on Form 8609) was placed in ser-

($12,000+$19,000=$31,000/2= $15,500).

vice on or before December 31, 2008.

(b) If HUD releases a 30 percent, 40 percent, 60 percent or

(3) To calculate the 30 percent 1 bedroom rent limit, multi-
ply the imputed income limit of $15,500 by 30 percent, then divide by

80 percent income limit in the MTSP charts the Department will use

12 months and round down. In this example, the 30 percent 1 bedroom

that data. Otherwise, the following calculation will be used, without

limit is $387 ($15,500 times 30 percent divided by 12 = $387.50 per

rounding, to determine additional income limits:

(1) To calculate the 30 percent AMGI, the 50 percent
AMGI limit will be multiplied by .60 or 60 percent.

(2) To calculate the 40 percent AMGI, the 50 percent
AMGI limit will be multiplied by .80 or 80 percent.

(3) To calculate the 60 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.2 or 120 percent.

(4) To calculate the 80 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.6 or 160 percent.

(c) Treatment of Rural Properties. Section 42(i)(8) of the Code

month. Rounded down the limit is $387). Example 1004(2): to calcu-
late the 50 percent 2 bedroom rent limit:

(A) Determine the imputed income limited to be calcu-
lated by multiplying the bedroom size by 1.5: 2 bedrooms x 1.5 persons
=3

(B) The 3 person income limit is already published;
for this example the applicable 3 person 50 percent income limit is
$27,000.

(C) To calculate the 50 percent 2 bedroom rent limit,
multiply the $27,000 by 30 percent, then divide by 12. In this exam-
ple, the 50 percent 2 bedroom limit is $675 ($27,000 times 30 percent

permits certain Housing Tax Credit, Exchange and Tax Credit Assis-

divided by 12 = $§675. No rounding is needed since the calculation

tance properties to use the national non-metropolitan median income

yields a whole number).

limit when the area median gross income limit for a place is less than
the national non-metropolitan median income. The Department will
make the determination if a place qualifies as rural using the following

process:

(1)  When HUD releases MTSP income limits, the Com-
pliance Division will review the most current listing of places on the
Housing Tax Credit Site Demographic Characteristics Report found on

(e) The Department releases rent limits assuming that the gross
rent floor is set by the date the Housing Tax Credits were allocated.

(1) For a9 percent Housing Tax Credit, the allocation date
is the date the Carryover Agreement is signed by the Department.

(2) For a4 percent Housing Tax Credit, the allocation date
is the date of the Determination Notice.

the Department's website, which classifies each place as Rural or Ur-
ban. This determination is made in accordance with §10.3(a)(116) of
this chapter (relating to Definitions). For the purposes of determining
places that are eligible to use the rural income and rent limits, the fol-
lowing places will be removed from the list:

(A) Urban places.

(B) Places with a population in excess of 20,000 as of
the 2010 census.

(C) Places with a population between 10,000 and

(3) For TCAP, the allocation date is the date the accompa-
nied credit was allocated.

(4) For Exchange, the allocation date is the effective date
of the Subaward agreement.

(f) Revenue Procedure 94-57 permits, but does not require,
owners to set the gross rent floor to the limits that are in effect at the
time the Project (as defined on line 8b on Form 8609) places in service.
However this election must be made prior to the Placed in Service Date.
A Gross Rent Floor Election form is available on the Department's web-

20,000 as of the 2010 census that are in a Metropolitan Statistical Area.

site. Unless otherwise elected, the initial date of allocation described

(D) Places that have an income limit greater than the
national non-metropolitan income limit.

(2) All remaining places will be eligible to use the national
non-metropolitan median income.

(3) Generallyy, HUD only releases the national non-
metropolitan median income by household size for the 50 percent

in subsection () of this section will be used.

(g) For the HTF program, the date the LURA is executed is
the date that sets the gross rent floor.

(h) Held Harmless Policy.

(1) In accordance with Section 3009 of the Housing and
Economic Recovery Act of 2008, once a Project (as defined on line 8b

AMGI. The Department will calculate the additional income limits in

on Form 8609) places in service, the income limits shall not be less

accordance with subsection (b) of this section.

(4) The Department allows the use of rural income limits
for HTF multifamily rental Developments that are considered rural us-

than those in effect in the preceding year.

(2) Unless other guidance is received from the U.S. Trea-
sury Department, in the event that a place no longer qualifies as rural,

ing the process described in paragraph (1)(A) - (D) of this subsection.

a Project that was placed in service prior to loss of rural designation
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can continue to use the rural income limits that were in effect before

tional income limits from the HOME Program income limits released

the place lost such designation. However, if in any subsequent year

by HUD:

the rural income limits increase, the existing project cannot use the in-
creased rural limits. Example 1004(3): Project A was placed in service
in 2010. At that time, the place was classified as Rural. In 2012 that
place lost its rural designation. The rural income limits increased in
2013. Project A can continue to use the rural income limits in effect in

(1) To calculate the 30 percent AMGI, the 50 percent
AMGI limit will be multiplied by .60 or 60 percent.

(2) To calculate the 40 percent AMGI, the 50 percent
AMGI limit will be multiplied by .80 or 80 percent.

2012 but cannot use the higher 2013 rural income limits. Any Project
that places in service in this place after the loss of the rural designation
must use the applicable MTSP limits published by HUD.

§10.1005. HOME and NSP.

(a) HOME Developments must use the HOME Program
Income and Rent Limits that are calculated annually by HUD's Office
of Policy Development and Research (PDR). The limits are made
available for each Metropolitan Statistical Areas (MSA), Primary
Metropolitan Statistical Areas (PMSA) and Area, District or County

by State.

(1) Upon publication, the Department will determine
which counties are in each MSA, PMSA, Area or District.

(2) Generally, PDR publishes income limits in tables iden-
tifying the following Area Median Gross Income (AMGI) by house-
hold size:

(A) 30 percent Limits;

(B) Very Low-Income Limits which are generally 50
percent of median income, but not less than the State non-metropolitan
median which will be shown as the 50 percent limit in the Department's
income limits;

(C) 60 percent Limits;

(D) Low-Income Limits which are generally 80 percent
of the median income, but capped at the national median income with
some exceptions which will be shown as the 80 percent limits in the
Department's income limits.

(3) Ifnot published, the Department will use the following
methodology to calculate, without rounding, additional income limits
from the HOME Program income limits released by PDR:

(A) To calculate the 30 percent AMGI, the 50 percent
AMGI limit will be multiplied by .60 or 60 percent.

(B) To calculate the 40 percent AMGI, the 50 percent
AMGI limit will be multiplied by .80 or 80 percent.

(C) To calculate the 60 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.2 or 120 percent.

(b) PDR publishes High and Low HOME rent limits by bed-
room size.

(c) PDR does not publish a 30 percent or 40 percent rent lim-
its that certain HOME Developments are required to use. These limits
will be calculated using the same formulas described in §10.1004 of
this subchapter (relating to Housing Tax Credit Properties, TCAP, Ex-
change and HTF).

(d) Inthe event that PDR publishes rent limits after the HOME
program income limits, the Department permits HOME Developments
to delay the implementation of the 30 percent and 40 percent rent limits
until the High and Low HOME rent limits must be used.

(e) NSP income limits are published annually by HUD for
each county with tables identifying the 50 percent AMGI and 120 per-
cent AMGI for household size. If not published, the Department will
use the following methodology to calculate, without rounding, addi-

(3) To calculate the 60 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.2 or 120 percent.

(4) To calculate the 80 percent AMGI, the 50 percent
AMGI limit will be multiplied by 1.6 or 160 percent.

(f) If the LURA for an NSP Development restricts rents, the
amount of rent the Development Owner is permitted to charge will be
the High or Low HOME rent published by PDR or calculated in the
same manner described in §10.1004 of this subchapter using the HOME
income limits.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304212

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

CHAPTER 12. MULTIFAMILY HOUSING
REVENUE BOND RULES
10 TAC §§12.1, 12.4 - 12.6, 12.10

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendment to 10 TAC Chapter 12,
§§12.1, 12.4, 12.5, 12.6 and 12.10, concerning the Multifamily
Housing Revenue Bond Rules. The purpose of the proposed
amendments is to implement changes that will improve the 2014
Private Activity Bond Program.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has de-
termined that, for each year of the first five years the amended
sections will be in effect, enforcing or administering the amended
sections does not have any foreseeable implications related to
costs or revenues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amended sections are
in effect, the public benefit anticipated as a result of the amended
sections will be the adoption of amended rules for multifamily
housing revenue bonds; thereby enhancing the state's ability to
provide decent, safe and sanitary housing administered by the
Department. There will not be any economic cost to any individ-
uals required to comply with the amended sections.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013 to October 25, 2013, to re-
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ceive input on the amended sections. Written comments may
be submitted to the Texas Department of Housing and Commu-
nity Affairs, Shannon Roth, Rule Comments, P.O. Box 13941,
Austin, Texas 78711-3941, or by fax to (512) 475-1895. ALL
COMMENTS MUST BE RECEIVED BY 5:00 P.M. OCTOBER
25, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affects no other code, article, or
statute.

$12.1.  General.

(a) Authority. The rules in this chapter apply to the issuance of
multifamily housing revenue bonds (Bonds) by the Texas Department
of Housing and Community Affairs (the "Department"). The Depart-
ment is authorized to issue such Bonds pursuant to Texas Government
Code, Chapter 2306. Notwithstanding anything in this chapter to the
contrary, Bonds which are issued to finance the Development of multi-
family rental housing are subject to the requirements of the laws of the
State of Texas, including but not limited to Texas Government Code,
Chapters 1372 and 2306, and federal law pursuant to the requirements
of Internal Revenue Code (the "Code"), §142.

(b) General. The purpose of this chapter is to state the Depart-
ment's requirements for issuing Bonds, the procedures for applying for
Bonds and the regulatory and land use restrictions imposed upon Bond
financed Developments. The provisions contained in this chapter are
separate from the rules relating to the Department's administration of
the Housing Tax Credit program. Applicants seeking a Housing Tax
Credit Allocation should consult Chapter 11 of this title (relating to
the Housing Tax Credit Program Qualified Allocation Plan) and Chap-
ter 10 of this title (relating to Uniform Multifamily Rules) for the cur-
rent program year. In general, the Applicant will be required to satisty
the requirements of the Qualified Allocation Plan (QAP) and Uniform
Multifamily Rules in effect at the time the Certificate of Reservation is
issued by the Texas Bond Review Board. If the applicable QAP or Uni-
form Multifamily Rules contradict rules set forth in this chapter, the ap-
plicable QAP or Uniform Multifamily Rules will take precedence over
the rules in this chapter. The Department encourages participation in
the Bond program by working directly with Applicants, lenders, Bond
Trustees, legal counsels, local and state officials and the general public
to conduct business in an open, transparent and straightforward man-
ner.

(c) Costs of Issuance. The Applicant shall be responsible for
payment of all costs associated with the preparation and submission of
the pre-application and Application, including but not limited to, costs
associated with the publication and posting of required public notices
and all costs and expenses associated with the issuance of the Bonds, re-
gardless of whether the Application is ultimately approved or whether
Bonds are ultimately issued. At any stage during the process, the Ap-
plicant is solely responsible for determining whether to proceed with
the Application and the Department disclaims any and all responsibil-
ity and liability in this regard.

(d) Taxable Bonds. The Department may issue taxable Bonds
and the requirements associated with such Bonds, including occupancy
requirements, shall be determined by the Department on a case by case
basis.

(e) Waivers. Requests for waivers of program rules or
pre-clearance relating to Undesirable Area Features pursuant to
§10.101(a)(4) of this title (relating to Site and Development Require-
ments and Restrictions) must be made in accordance with §10.207 of
this title (relating to Waiver of Rules or Pre-clearance for Applications)

with the exception of the deadline for submission. Any requests for

waivers or pre-clearance [Waiver of Rules for Applications) and])

must be requested at the time the pre-application is submitted.
§12.4.  Pre-Application Process and Evaluation.

(a) Pre-Inducement Questionnaire. Prior to the filing of a pre-
application, the Applicant shall submit the Pre-Inducement Question-
naire, in the form prescribed by the Department, so the Department
can get a preliminary understanding of the proposed Development plan
before a pre-application and corresponding fees are submitted. Infor-
mation requested by the Department in the questionnaire includes, but
is not limited to, the financing structure, borrower and key principals,
previous housing tax credit or private activity bond experience, related
party or identity of interest relationships and contemplated scope of
work (if proposing Rehabilitation). After reviewing the pre-induce-
ment questionnaire, Department staff will follow-up with the Appli-
cant to discuss the next steps in the process and may schedule a pre-in-
ducement conference call. Prior to the submission of a pre-applica-
tion, it is important that the Department and Applicant communicate
regarding the Department's objectives and policies in the development
of affordable housing throughout the State using Bond financing. The
acceptance of the questionnaire by the Department does not constitute
a pre-application or Application and does not bind the Department to
any formal action regarding an inducement resolution.

(b) Pre-Application Process. An Applicant who intends to
pursue Bond financing from the Department shall submit a pre-ap-
plication by the corresponding pre-application submission deadline,
as prescribed by the Department. The required pre-application fee as
described in §12.10 of this chapter (relating to Fees) must be submitted
with the pre-application in order for the pre-application to be accepted
by the Department. Department review at the time of the pre-appli-
cation is limited and not all issues of eligibility and documentation
submission requirements pursuant to Chapter 10 of this title (relating
to Uniform Multifamily Rules) are reviewed. The Department is not
responsible for notifying an Applicant of potential areas of ineligibility
or other deficiencies at the time of pre-application. If the Development
meets the criteria as described in §12.5 of this chapter (relating to
Pre-Application Threshold Requirements), the pre-application will be
scored and ranked according to the selection criteria as described in
§12.6 of this chapter (relating to Pre-Application Scoring Criteria).

(c) Scoring and Ranking. The Department will rank the pre-
application according to score within each priority defined by Texas
Government Code, §1372.0321. All Priority 1 pre-applications will
be ranked above all Priority 2 pre-applications which will be ranked
above all Priority 3 pre-applications. This priority ranking will be
used throughout the calendar year. The selection criteria, as further
described in §12.6 of this chapter, reflect a structure which gives prior-
ity consideration to specific criteria as outlined in Texas Government
Code, §2306.359. In the event two or more pre-applications receive the
same score, the Department will use the following tie breaker factors
in the order they are presented to determine which pre-application will
receive preference in consideration of a Certificate of Reservation.

(1) Applications that meet any of the criteria under
§11.9(c)(4) of this title (relating to Competitive HTC Selection Crite-
ria).

(2) Applications proposed to be located the greatest linear
distance from the nearest Housing Tax Credit assisted Development.
The linear measurement will be performed from the closest boundary

to closest boundary.

(d) Inducement Resolution. After the pre-applications have
been scored and ranked, the pre-application and proposed financing
structure will be presented to the Department's Board for consideration
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of an inducement resolution declaring the Department's initial intent to
issue Bonds with respect to the Development. Approval of the induce-
ment resolution does not guarantee final Board approval of the Bond
Application. Department staff may recommend that the Board not ap-
prove an inducement resolution for a pre-application. Because each
Development is unique, making the final determination to issue Bonds
is often dependent on the issues presented at the time the full Applica-
tion is presented to the Board.

§12.5.  Pre-Application Threshold Requirements.

The threshold requirements of a pre-application include the criteria
listed in paragraphs (1) - (10) of this section. As the Department re-
views the pre-application the assumptions as reflected in Chapter 10,
Subchapter D of this title (relating to Underwriting and Loan Policy)
will be utilized even if not reflected by the Applicant in the pre-appli-
cation.

(1) Submission of the multifamily bond pre-application in
the form prescribed by the Department;

(2) Completed Bond Review Board Residential Rental At-
tachment for the current program year;

(3) Site Control, evidenced by the documentation required
under §10.204(10) [§16:204(9)] of this title (relating to Required Docu-
mentation for Application Submission). The Site Control must be valid
through the date of the Board meeting at which the inducement reso-
lution is considered and must meet the requirements of §10.204(10)
[§10-204(9)] of this title at the time of Application;

(4) Zoning evidenced by the documentation required under

§10.204(11) [$10.204(10)] of this title;

(5) Boundary survey or plat clearly identifying the location
and boundaries of the subject Property;

(6) Current market information (must support affordable
rents);

(7) Local area map that shows the location of the Develop-
ment Site and the location of at least six (6) community assets [serviees]
within a one mile radius (two miles if in a Rural Area). Only one
community asset of each type will count towards the number of as-
sets required. The mandatory community assets [site characteristies]
are identified in §10.101(a)(2) of this title (relating to Site and Devel-
opment Requirements and Restrictions);

(8) Organization Chart showing the structure of the De-
velopment Owner and of any Developer or Guarantor, providing the
names and ownership percentages of all Persons having an ownership
interest in the Development Owner or the Developer or Guarantor, as
applicable;

(9) Evidence of Entity Registration or Reservation with the
Texas Office of the Secretary of State;

(10) A certification, as provided in the pre-application, that
the Applicant met the requirements and deadlines for public notifica-
tions as identified in §10.203 of this title (relating to Public Notifica-
tions (§2306.5705(9))). Notifications must not be older than three (3)
months prior to the date of Application submission. Re-notification
will be required by Applicants who have submitted a change in the
Application, whether from pre-application to Application or as a re-
sult of an Administrative Deficiency that reflects a total Unit change
[inerease] of greater than 10 percent.

§12.6. Pre-Application Scoring Criteria.

The section identifies the scoring criteria used in evaluating and rank-
ing pre-applications. The criteria identified below include those items
required under Texas Government Code, §2306.359 and other crite-

ria considered important by the Department. Any scoring items that
require supplemental information to substantiate points must be sub-
mitted in the pre-application, as further outlined in the Multifamily
Bond Pre-Application Procedures Manual. Applicants proposing mul-
tiple sites will be required to submit a separate pre-application for each
Development Site. Each Development Site will be scored on its own
merits and the final score will be determined based on an average of all
of the individual scores.

(1) Income and Rent Levels of the Tenants. Pre-applica-
tions may qualify for up to (10 points) for this item.

(A) Priority 1 designation includes one of clauses (i) -
(iii) of this subparagraph. (10 points)

(i) Set aside 50 percent of Units rent capped at 50
percent AMGI and the remaining 50 percent of units rents capped at
60 percent AMGI; or

(i) Set aside 15 percent of units rent capped at 30
percent AMGI and the remaining 85 percent of units rent capped at 60
percent AMGI; or

(iii)  Set aside 100 percent of units rent capped at 60
percent AMGI for Developments located in a census tract with a me-
dian income that is higher than the median income of the county, MSA
or PMSA in which the census tract is located.

(B) Priority 2 designation requires the set aside of at
least 80 percent of the Units capped at 60 percent AMGI. (7 points)

(C) Priority 3 designation. Includes any qualified res-
idential rental development. Market rate units can be included under
this priority. (5 points)

(2) Cost of the Development by Square Foot. (1 point) For
this item, costs shall be defined as Hard Costs [eonstruction €osts; in-
overhead and general requirements;] as represented in the Develop-
ment Cost Schedule provided in the pre-application. This calculation
does not include indirect construction costs. Pre-applications that do
not exceed $95 per square foot of Net Rentable Area will receive one
(1) point. Rehabilitation will automatically receive (1 point).

(3) Unit Sizes. (5 points) The Development must meet the
minimum requirements identified in this subparagraph to qualify for
points. Points for this item will be automatically granted for Applica-
tions involving Rehabilitation (excluding Reconstruction).

(A) five-hundred-fifty (550) square feet for an Effi-
ciency Unit;

(B) six-hundred-fifty (650) square feet for a one Bed-
room Unit;

(C) eight-hundred-fifty (850) square feet for a two Bed-
room Unit;

(D) one-thousand-fifty (1,050) square feet for a three
Bedroom Unit; and

(E) one-thousand, two-hundred-fifty (1,250) square
feet for a four Bedroom Unit.

(4) Extended Affordability. (2 points) A pre-application
may qualify for points under this item for Development Owners that
are willing to extend the Affordability Period for a Development to a
total of thirty-five (35) years.

(5) Unit and Development Features [Amenities]. A min-
imum of (7 points) must be selected, as certified in the pre-applica-
tion, for providing specific amenity and quality features in every Unit
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at no extra charge to the tenant. The amenities and corresponding point
structure is provided in §10.101(b)(6)(B) of this title (relating to Site
and Development Requirements and Restrictions). The amenities se-
lected at pre-application may change at Application so long as the over-
all point structure remains the same. The points selected at pre-appli-
cation and/or Application and corresponding list of amenities will be
required to be identified in the LURA and the points selected must be
maintained throughout the Compliance Period. Applications involv-
ing scattered site Developments must have a specific amenity located
within each Unit to receive points. Rehabilitation Developments will
start with a base score of (3 points).

(6) Common Amenities. All Developments must provide
[Pre-applications must seleet] at least the minimum threshold of points
for common amenities based on the total number of Units in the Devel-
opment as provided in subparagraphs (A) - (F) [(A) - ¢G&)] of this para-
graph. The common amenities include those listed in §10.101(b)(5) of
this title. For Developments with 41 Units or more, at least two (2) of
the required threshold points must come from the Green Building Fea-
tures as identified in §10.101(b)(5)(C)(xxxi) of this title. The ameni-
ties must be for the benefit of all tenants and made available through-
out normal business hours. If fees in addition to rent are charged for
amenities, then the amenity may not be included among those provided
to satisfy the threshold requirement. All amenities must meet accessi-
bility standards and spaces for activities must be sized appropriately
to serve the proposed Target Population. Some amenities may be re-
stricted to a specific Target Population. An amenity can only receive
points once; therefore combined functions (a library which is part of
a community room) can only receive points under one category. [The
Eor Developments with at least 41 Units or more; at least two (2) of the
this title:] Applications for non-contiguous scattered site housing, ex-
cluding non-contiguous single family sites, will have the threshold test
applied based on the number of Units per individual site, and will have
to identify in the LURA which amenities are at each individual site.

[A) total Units equal 16 shall have (1 point);]

(A) [B)] Developments with 16 [tetal Units are 17] to
40 Units must qualify for [shall have] (4 points);

(B) [€©)] Developments with [tetal Units are] 41 to 76
Units must qualify for [shall have] (7 points);

(C) [(B)] Developments with [tetal Units are] 77 to 99
Units must qualify for [shall kave] (10 points);

(D) [€B)] Developments with [tetal Units are] 100 to
149 Units must qualify for [shall have] (14 points);

(E) [€B]Developments with [total Units are] 150 to 199
Units must qualify for [shall have] (18 points); or

(F) [€6&)] Developments with [tetal Units are] 200 or
more Units must qualify for [shall have] (22 points).

(7) Tenant Services. (8 points) By electing points, the Ap-
plicant certifies that the Development will provide supportive services,
which are listed in §10.101(b)(7) of this title, appropriate for the pro-
posed tenants and that there will be adequate space for the intended
services. The provision and complete list of supportive services will
be included in the LURA. The Owner may change, from time to time,
the services offered; however, the overall points as selected at Applica-
tion must remain the same. No fees may be charged to the tenants for
any of the services. Services must be provided on-site or transportation
to those off-site services identified on the list must be provided. The
same service may not be used for more than one scoring item.

(8) Underserved Area. An Application may qualify to re-
ceive up to (2 points) for general population Developments located in
a Colonia, Economically Distressed Area, or Place, or if outside of the
boundaries of any Place, a county that has never received a competitive
tax credit allocation or a 4 percent non-competitive tax credit alloca-
tion for a Development that remains an active tax credit development.

[(A) General Developments (2 points); or]
[(B) Qualified Elderly Developments (1 point).]

(9) Development Support/Opposition. (Maximum +24 to
-24 points) Each letter will receive a maximum of +3 to -3 and must be
received ten (10) business days prior to the date of the Board meeting at
which the pre-application will be considered. Letters must clearly state
support or opposition to the specific Development. State Representa-
tives or Senators as well as local elected officials to be considered are
those in office at the time the pre-application is submitted and represent
the district containing the proposed Development Site. Letters of sup-
port from State or local elected officials that do not represent the district
containing the proposed Development Site will not qualify for points
under this exhibit. Neutral letters, letters that do not specifically refer
to the Development or do not explicitly state support will receive (zero
(0) points). A letter that does not directly express support but expresses
it indirectly by inference (i.e., a letter that says "the local jurisdiction
supports the Development and I support the local jurisdiction") will be
treated as a neutral letter.

(A) State Senator and State Representative of the dis-
tricts whose boundaries include the proposed Development Site;

(B) Mayor of the municipality (if the Development is
within a municipality or its extraterritorial jurisdiction);

(C) All elected members of the Governing Body of the
municipality (if the Development is within a municipality or its ex-
traterritorial jurisdiction);

(D) Presiding officer of the Governing Body of the
county in which the Development Site is located;

(E) All elected members of the Governing Body of the
county in which the Development Site is located;

(F) Superintendent of the school district in which the
Development Site is located; and

(G) Presiding officer of the board of trustees of the
school district in which the Development Site is located.

(10) Preservation Initiative. (10 points) Preservation De-
velopments, including rehabilitation proposals on properties which are
nearing expiration of an existing affordability requirement within the
next two (2) years or for which there has been a rent restriction require-
ment in the past ten (10) years may qualify for points under this item.
Evidence must be submitted in the pre-application.

(11) Declared Disaster Areas. (7 points) If at the time the
complete pre-application is submitted or at any time within the two-
year period preceding the date of submission, the proposed Develop-
ment Site is located in an area declared to be a disaster area under Texas
Government Code, §418.014. This includes federal, state, and Gover-
nor declared disaster areas; however, it excludes disaster declarations
that are pre-emptive in nature.

$§12.10. Fees.

(a) Pre-Application Fees. The Applicant is required to submit,
at the time of pre-application, the following fees: $1,000 (payable to
TDHCA), $2,500 (payable to Bracewell & Giuliani, the Department's
bond counsel) and $5,000 (payable to the Texas Bond Review Board
(BRB) pursuant to Texas Government Code, §1372.006(a)). These fees
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cover the costs of pre-application review by the Department, its bond
counsel and filing fees to the BRB.

(b) Application Fees. At the time of Application the Applicant
is required to submit a tax credit application fee of $30/unit and $10,000
for the bond application fee (for multiple site Applications the appli-
cation fee shall be $10,000 or $30/unit, whichever is greater). Such
fees cover the costs associated with Application review and the De-
partment's expenses in connection with providing financing for a De-
velopment. For Developments proposed to be structured as part of a
portfolio such application fees may be reduced on a case by case basis
at the discretion of the Executive Director.

(c) Closing Fees. The closing fee for Bonds, other than re-
funding Bonds is equal to 50 basis points (0.005) of the issued princi-
pal amount of the Bonds. The Applicant will also be required to pay at
closing of the Bonds the first two years of the administration fee equal
to 20 basis points (0.002) of the issued principal amount of the Bonds
and a Bond compliance fee equal to $25/unit (such compliance fee shall
be applied to the third year following closing).

(d) Application and Issuance Fees for Refunding Applications.
For refunding Applications the application fee will be $10,000 unless
the refunding is not required to have a public hearing, in which case the
fee will be $5,000. The closing fee for refunding Bonds is equal to 25
basis points (0.0025) of the issued principal amount of the refunding
Bonds. Ifapplicable, administration and compliance fees due at closing
may be prorated based on the current billing period of such fees. If
additional volume cap is being requested other fees may be required
as further described in the Bond Refunding Applications Procedures
Manual.

(¢) Administration Fee. The annual administration fee is equal
to 10 basis points (0.001) of the outstanding bond amount on its date
of calculation and is paid as long as the Bonds are outstanding.

(f) Bond Compliance Fee. The Bond compliance monitoring
fee is equal to $25/Unit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304210

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢

CHAPTER 23. SINGLE FAMILY HOME

PROGRAM
SUBCHAPTER A. GENERAL GUIDANCE
10 TAC §23.1, §23.2

The Texas Department of Housing and Community Affairs
(the "Department") proposes amendments to §23.1 and §23.2,
concerning General Guidance. The purpose of the proposed
amendments is to revise language to conform the state HOME
Rule with the federal HOME Investment Partnerships Program
(HOME) regulations at 24 CFR Part 92, as amended on July 24,

2013, to add clarity to the State HOME Rule, to define Affiliate
and Homeownership, update the definition of Persons with Spe-
cial Needs, and delete the definition of General Requirements
as it is an obsolete reference.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us. Enter Rule Comments in the subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

§23.1.

This chapter governs the administration of HOME Single Family
Activities [contracts and aetivities]. This chapter clarifies the use
and administration of all Single Family Activities funds provided
to the Texas Department of Housing and Community Affairs (the
"Department") by the U.S. Department of Housing and Urban Devel-
opment (HUD) pursuant to Title II of the Cranston-Gonzalez National
Affordable Housing Act of 1990 as amended (42 U.S.C. §§12701 -
12839) and HUD regulations at 24 CFR, Part 92 as amended. Chapter
20 of this title (relating to Single Family Programs Umbrella Rule)
will apply to all Single Family activities, including Single Family
development [invelving rental or ewnership]. All provisions of this
chapter apply to any Application including Recertification received
on or after the date of adoption of this chapter, unless otherwise noted
herein or required by law. Existing Agreements [Centraets] executed
within the preceding twelve (12) months from the date of adoption
of this chapter or current pending Applications may be amended
in writing at the request of the [Centraet] Administrator [{€EA)] or
Applicant, and with Department approval, so that all provisions of
this chapter apply to the Agreement or Application. [to subjeet the
Ceontraet or Application to all provisions of this chapter.] Amendments
proposing only partial adoption of this chapter are prohibited and no
amendment adopting this chapter shall be granted if, in the discretion
of the Department, any of the provisions of this chapter conflict with
the Notice of Funding Availability (NOFA) under which the existing
Agreement [Centraet] was awarded or Application was submitted.
All Administrators [€As] with an active Agreement [Centraet] may
become Reservation System Participants (RSPs), at the written request

Purpose.
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of the Administrator [CA] without the submission of an Application,
and with Department approval, subject to all applicable provisions of
this chapter. The State's HOME Program is designed to:

(1) focus on the areas with the greatest housing need de-
scribed in the State Consolidated Plan;

(2) provide funds for home ownership and rental housing
through acquisition, new construction, rehabilitation, and tenant-based
rental assistance;

(3) promote partnerships among all levels of government
and the private sector, including non-profit and for-profit organizations;
and

(4) provide low, very low, and extremely low income fam-
ilies with affordable, decent, safe, and sanitary housing.

§23.2.  Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Additional [Other| definitions may be found in Texas Government
Code, Chapter 2306 or Chapter 20 of this title (relating to Single
Family Programs Umbrella Rule).

(1) Affiliate--If, directly or indirectly, either one controls
or has the power to Control the other or a third person Controls or has
the power to Control both. The Department may determine Control to
include, but not be limited to:

(A) interlocking management or ownership;

(B) identity of interests among family members;

(C) shared facilities and equipment;

(D) common use of employees; or

(E) a business entity which has been organized follow-
ing the exclusion of a person which has the same or similar manage-
ment, ownership, or principal employees as the excluded person.

(2) [(D)] Affiliated Party--A Person with a contractual rela-
tionship with the [Centract] Administrator through an Agreement [on
a Centraet] with the Department.

(3) [] Application Submission Procedures Manual
(ASPM)--The manual that sets forth the procedures, forms, and
instructions for the completion and submission of an Application to
the Department.

(4) [®)] CFR--Code of Federal Regulations.

(5) [#)] Commitment of Funds--Occurs when the Activity
or a Project is approved by the Department and set up in the Integrated
Disbursement and Information System (IDIS) [disbursement and infor-
mation system]| established by U.S. Department of Housing and Urban
Development (HUD).

(6) [€65)] Control--The possession, directly or indirectly, of
the power to direct or cause the direction of the management and poli-
cies of any Person, whether through the ownership or voting securities,
by contract or otherwise, including ownership of more than 50 percent
ofthe General Partner interest in a limited partnership, or designation as
a managing member of a limited liability company or managing Gen-
eral Partner of a limited partnership or any similar member.

(7) [€6)] Development Site--The area, or if scattered site,

areas on which the development [Bevelopment] is proposed to be lo-
cated.

(8) [€A] Direct Project Costs--The total of hard construc-
tion costs, demolition costs, aerobic septic systems, refinancing costs

(as applicable), acquisition and closing costs, rental and utility subsidy
and deposits, and Match funds.

behm&edaspfeser}bedm@h&p{er}&%ehaﬁterl;efﬂﬁsﬁﬁe&e
lating to Underwriting and Loan Poliey) and must follow the standards
(9) HOME Final Rule--The regulations with amendments
promulgated at 24 CFR, Part 92 as published by HUD for the HOME
Investment Partnerships Program at 42 U.S.C. §§12701 - 12839.

(10) Homeownership--Ownership in fee simple title in a 1
to 4 unit dwelling or in a condominium unit, or equivalent form of
ownership approved by the Department. Right to possession under a
contract for deed, installment contract, or land contract (pursuant to
which the deed is not given until the final payment is made) is not

Homeownership.

(11) [¢48)] Match--Funds contributed to a Project that meet
the requirements of 24 CFR §§92.218 - 92.220. Match contributed to a
Project or Activity does not include mortgage revenue bonds, HOME-
match eligible projects, and cannot include any other sources of Depart-
ment funding unless otherwise approved in writing by the Department.

(12) [EB)] Person--Any individual, partnership, corpora-
tion, association, unit of government, community action agency, or
public or private organization of any character.

(13) [E2)] Persons with Special Needs--Individuals or
categories of individuals determined by the Department to have unmet
housing needs [consistent with 42 U-S.C. §§12701; et seq- and] as
provided in the Consolidated Plan and the State's One Year Action
Plan [may include any Households composed of one or more persons
with alcohol and/or drug addictions, Colonia residents, Persons with
Disabilities; elderly, wvietims of domestic violence; persons with
HIV/AIDS, homeless populations, migrant farm workers, and public
housing residents].

(14) [(3)] Predevelopment Costs--Costs related to a spe-
cific eligible Project including:

(A) Predevelopment housing project costs that the De-
partment determines to be customary and reasonable, including but not
limited to consulting fees, costs of preliminary financial applications,
legal fees, architectural fees, engineering fees, engagement of a devel-
opment team, and site control;

(B) Pre-construction housing project costs that the De-
partment determines to be customary and reasonable, including but not
limited to, the costs of obtaining firm construction loan commitments,
architectural plans and specifications, zoning approvals, engineering
studies and legal fees; and

(C) Predevelopment costs do not include general oper-
ational or administrative costs.

(15) [E#4)] Principal--A Person, or Persons, that will exer-
cise Control over a partnership, corporation, limited liability company,
trust, or any other private entity. In the case of:

(A) Partnerships: Principals include all General Part-
ners, special limited partners, and Principals with ownership interest;

(B) Corporations: Principals include any officer autho-
rized by the board of directors to act on behalf of the corporation, in-
cluding the president, vice president, secretary, treasurer, and all other
executive officers, and each stock holder having a 10 percent or more
interest in the corporation; and
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(C) Limited liability companies: Principals include all
managing members, members having a 10 percent or more interest in
the limited liability company or any officer authorized to act on behalf
of the limited liability company.

(16) [E45)] Project--A single housing unit with a unique
physical address. A Project may also refer to an individual Project,
Development, or site.

(17) [E46)] Reservation System Participant (RSP)--Admin-
istrator who has [whese] executed a written agreement with the Depart-
ment that allows for participation in the Reservation System.

(18) [E4D] Service Area--The city(ies), county(ies) and/or
place(s) identified in the Application and/or Agreement [Centraet] that
the Administrator [CA er RSP] will serve.

(19) [¥8)] Texas Minimum Construction Standard
(TMCS)--The program standard used to determine the minimum
acceptable housing condition for the purposes of rehabilitation[; rew
construction; and acquisition].

(20) [E49)] Third Party--A Person who is not:

(A) an Applicant, Administrator [€A; RSP], Borrower,
General Partner, Developer, Development Owner, or General Contrac-
tor; or

(B) an Affiliate, Affiliated Party to the Applicant,
Administrator [€A], Borrower, General Partner, Developer, Develop-
ment Owner, or General Contractor; or

(C) a Person receiving any portion of the administra-
tion, contractor fee, or developer fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304209

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER B. AVAILABILITY OF FUNDS,
APPLICATION REQUIREMENTS, REVIEW
AND AWARD PROCEDURES, GENERAL
ADMINISTRATIVE REQUIREMENTS, AND
RESALE AND RECAPTURE OF FUNDS

10 TAC §§23.20 - 23.29

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to Subchapter B, con-
cerning Availability of Funds, Application Requirements, Review
and Award Procedures, General Administrative Requirements,
and Resale and Recapture of Funds, §§23.20 - 23.29. The
purpose of the proposed amendments is to revise language to
conform the State HOME Rule with the federal HOME Invest-
ment Partnerships Program (HOME) regulations at 24 CFR Part

92, as amended on July 24, 2013, limit approval of a recertifica-
tion request to Administrators that have at least one household
assisted under that current RSP Agreement, relocate the Match
requirement to this subchapter, require all set-ups be submitted
twenty (20) days prior to the RSP Agreement expiration date,
clarify that construction activities must be completed within
nine (9) months, allow a one-time six (6) month extension for
household commitment contracts, and to allow a low income
purchaser to assume the existing recapture obligation if no
additional HOME assistance is provided to the Homebuyer.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us. Enter Rule Comments in the subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

§23.20.  Availability of Funds and Regional Allocation Formula.

Funds subject to regional allocation shall be made available as de-
scribed in paragraphs (1) - (3) of this section:

(1) Applicants applying in response to a competitive appli-
cation cycle [Competitive Application Cyele] will be ranked highest to
lowest by region and subregion. Funding that remains available after
awarding all available eligible Applications in each region and subre-
gion shall collapse and be directed to the next Application in the most
underserved region and subregion. If funding is made available to mul-
tiple Activities under one NOFA, the funds remaining after awarding
all eligible Applications by Activity shall collapse and be directed to
the next Application in the most underserved region and subregion re-
gardless of Activity;

(2) Funds made available through an open application cy-
cle [Open Application Cyele] and subject to regional allocation shall
be made available to each region and subregion for a time period to
be specified in the applicable NOFA, after which the funds remaining
shall collapse and be made available statewide; and

(3) In the event of a tie between two or more Applicants,
the Department reserves the right to determine which Application will
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receive a recommendation for funding, or as otherwise specified in the
NOFA. Tied Applicants may also receive a partial recommendation for
funding.

$23.21. Application Forms and Materials and Deadlines.

(a) The Department will develop and publish an Applica-
tion, which if completed by an eligible Applicant, would satisfy the
Department's requirements to administer HOME activities [for re-
questing funds from the Department]. The Department will also issue
an Application Submission Procedures Manual (ASPM) to provide
guidance on proper completion of the Application.

(b) Applicants must submit an Application for a Contract
award by the deadline date specified in the NOFA. All Applications
must be received during business hours, Monday through Friday, 8:00
a.m. - 5:00 p.m., Austin local time, except for [ebserved] holidays
observed by the State of Texas.

§23.22.  Contract Award Application Review Process.

(a) An Application received by the Department in response to
an open application cycle [Open Application Cyele] NOFA will be as-
signed a "Received Date" based on the date it is received by the HOME
Division. An Application will be prioritized for review based on its
"Received Date." An Application with outstanding administrative de-
ficiencies [Administrative Deficieneies] may be held from further re-
view until all administrative deficiencies [Administrative Deﬁe}eﬁe}es]
have been cured. Applications that have completed the review process
may be presented to the Board for approval with priority over Applica-
tions that continue to have administrative deficiencies [Administrative
Defieiencies] at the time Board materials are prepared, regardless of
Received Date. If all funds available under a NOFA are awarded, all
remaining Applicants will be notified and the remaining Applications
will not be processed.

(b) For Applications received by the Department in response
to a Competitive Application Cycle NOFA, the Department will accept
Applications on an ongoing basis during the application acceptance
period as specified in the NOFA. Applications will be prioritized for
review based upon the score of the Application.

(¢) An administrative deficiency [Administration Deficieney]
may not be cured if it would, in the Departments determination,

[require] substantially change [ehanging] an Application or if the
Applicant provides any new unrequested information to cure the

deficiency [Pefieieney]. An Applicant may not change or supplement
any part of an Application in any manner after submission to the
Department, and may not add any set-asides, increase the award re-
quest amount, or revise the unit mix (both income levels and bedroom
mixes), except in response to a direct request from the Department to
remedy an administrative deficiency [Administrative Defieieney] as
further described in this chapter or by amendment of an Application
after the Board approval of a HOME award. The curative time periods
allowable for administrative deficiencies [Administrative Deficieneies]
are: for Applications received under an open application cycle [Open
Apphieation Cyele] NOFA, administrative deficiencies [Administrative
Deficieneies] not cured within five (5) business days will be termi-
nated. Applicants that have been terminated may reapply for funds;
or for Applications received under a Competitive Application Cycle
NOFA, if administrative deficiencies [Administrative Deficiencies] are
not cured to the satisfaction of the Department within five (5) business
days of the deficiency notice date, then one (1) point [five (5) peints]
shall be deducted from the selection score for each additional day the
administrative deficiencies [Administrative Defieieney] remains un-
resolved. If administrative deficiencies [Administrative Deficiencies|
are not clarified or corrected within seven (7) business days from the
deficiency notice date, then the Application shall be terminated. [An

Applicant may not adjust the self-score without a request from the
Department as a result of an Administrative Deficieney:]

§23.23.  Reservation System Participant Review Process.

(a) In order for an Applicant to participate in the Reservation
System, the Department must review and approve an Application to be-
come a Reservation System Participant (RSP). Applications will be re-
viewed and, if the Application is not terminated in accordance with sub-
section (c) of this section, a Reservation System Participation Agree-
ment will be drafted and presented to the Executive Director or his/her
authorized representative for approval in the order in which they are
received.

(b) Applications for recertification may be submitted ninety
(90) days before [prier to the end of] the RSP Agreement [agreement]
term ends and will be required to demonstrate that all Application re-
quirements are met. Administrators may request a one-time recertifi-
cation as a Reservation System Participant if the RSP Agreement has
not expired. Administrator may only be recertified to administer those
Activities which the Administrator has used to assist at least one house-
hold under the RSP Agreement that is not expired.

(¢) Administrative deficiencies [Administrative Deficiencies]
must be cured within five (5) [ter (10)] business days of the date of the
deficiency notice. If administrative deficiencies [Administrative De-
fieteneies] are not clarified or corrected within five (5) [ter] business
days from the deficiency notice date, the Application may be termi-
nated.

$23.24.  General Threshold and Selection Criteria.

All Applicants and Applications must submit or comply with:

(1) an Applicant certification of compliance with state and
federal laws, rules and guidance governing the HOME Program;

(2) aresolution signed and dated within the six (6) months
preceding the Application submission date from the Applicant's direct
governing body which includes:

(A) authorization of the submission of the Application;

(B) commitment and amount of cash reserves, if appli-
cable, for use during the Contract or RSP Agreement [agreement]| term;

(C) source of funds for Match obligation and Match
dollar amount, if applicable.[;]

(i) Except for Match that is proposed to meet Appli-
cation threshold criteria or is otherwise proposed to be provided, the
Match requirement is not in effect until January 1, 2015. Any Projects
submitted to the Department under a RSP Agreement or Contract award
prior to January 1, 2015, will not be required to provide Match as
outlined in §23.30 and §23.40 of this chapter. Agreements under the
Persons with Disabilities set-aside, Disaster Relief set-aside, and Ten-
ant-Based Rental Assistance program are exempt from the Match re-

uirement.

(i) An itemized schedule of the proposed Match
and evidence to support the Applicant's ability to provide the required
Match, is required at the time of Application submission.

(iii) For Applications submitted to become an RSP,
the Department may withhold disbursements if, after every four reser-
vation of funds, sufficient Match documentation has not been provided.

(iv) The Department shall use population figures
from the most recently available U.S. Census to determine the ap-
plicable tier for an Application. The Department may incentivize or
provide preference to Applicants committing to provide additional
Match above the requirement of this subsection. Such incentives may
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be established in the form of a threshold or selection criteria in the
NOFA and may be different for each Activity.

(D) name and title of the person authorized to represent
the organization; and

(E) name and title of the person with signature authority
to execute a contract and loan documents, where applicable;

(3) any Applicant requesting $25,000 or more must be
registered in the federal Central Contractor Registration (CCR) and
have a current Data Universal Numbering System (DUNS) number.
[Applicants requesting funds for multifamily housing development
and that are 'to-be-formed" are not required to submit a CCR or
DUNS number until after award but prier to Contraet exeention:] If
the property will be owned by a partnership, the partnership must be
the registrant. If a partnership will be receiving funds under the CHDO
set-aside, the partnership and the CHDO must both be registered;

(4) an Application fee, to be defined in the NOFA or in this
chapter;

(5) to be eligible for a new Contract award, an Applicant
must have committed funds to at least 80 percent of the total number of
contractually required Households or has committed at least 80 percent
of'the total Project funds on their current Contract for the same Activity.
This provision shall not apply to Applications submitted for disaster
relief funding or those with an exclusively different Service Area;

(6) an Application must be substantially complete when re-
ceived by the Department. An Application will be terminated if an
entire volume of the Application is missing; has excessive omissions
of documentation from the threshold or selection criteria or uniform
Application documentation; or is so unclear, disjointed, or incomplete
that a thorough review cannot reasonably be performed by the De-
partment, as determined by the Department. Such Application will
be terminated without being processed as an administrative deficiency
[Administrative Defieieney]. To the extent that a review was able to
be performed, specific reasons for the Department's termination will
be included in the notification sent to the Applicant but, because of the
suspended review, may not include an all inclusive list of deficiencies
in the Application; and

(7) the Department may incentivize or provide preference
to Applicants targeting very low and extremely low income House-
holds or to Applicants that have successfully executed a previous
HOME Contract with the Department. Such incentives may be estab-
lished in the form of threshold or selection criteria in the NOFA and
may be different for each Activity.

$23.25.  Contract [Award] Limitations.

(a) Project Funds Limits. Project funds for Contract awards
are limited to $510,000 per [Centract] Administrator for Homeowner
Rehabilitation and Contract for Deed Conversion Activity Applicants
and $300,000 per [Eentract] Administrator for Homebuyer Assistance
and Tenant-Based Rental Assistance Activity Applicants. The Contract
award limits [for Prejeet funds] for Single Family Development Activ-
ity Applicants will be established in the NOFA [for these Aetivities].

(b) Contract Award Terms. With the exception of Ten-
ant-Based Rental Assistance, all Activity Contract awards will have a
Contract term of twenty-four (24) months exclusive of any applicable
affordability period or Loan [lean] term. Tenant-Based Rental Assis-
tance Activity Contract awards will have a Contract term of thirty-six
(36) months.

(c) Contract Award Benchmarks. All Contract Administrators
must submit to the Department complete Project setup information for
the Commitment of Funds of all contractually required Households in

accordance with the requirements herein within twelve (12) months
from the effective date of the Contract. All remaining funds will be
[autematieally| deobligated and returned to the Department unless an
amendment has been requested in writing prior to this date and is ap-
proved.

(d) Voluntary deobligation. The [Coentract] Administrator may
fully deobligate funds in the form of a written request signed by the
signatory, or successor thereto, of the Contract. The [Centraet] Ad-
ministrator may partially deobligate funds under a Contract in the form
of a written request from the signatory if the letter also deobligates the
associated number of targeted Households, funds for Administrative
costs, and Match and the partial deobligation would not have impacted
the award of the Contract.

(e) The Department may request information regarding the
performance or status under a Contract prior to a Contract benchmark
or at various times during the term of a Contract. [Centraet] Ad-
ministrator must respond within the time limit stated in the request.
Prolonged or repeated failure to respond may result an administrative
deficiency [Administrative Defieteney] and ultimately in termination
of the Contract by the Department.

(f) Pre-Award Costs. Before the effective date of the HOME
Contract, the [Contraet] Administrator may incur and be reimbursed
for travel costs, as provided for with Administrative funds, related to
mandatory training required by the Department as a condition of receiv-
ing a HOME award and Contract. Department authorized pre-award
costs for predevelopment costs, including but not limited to legal, ar-
chitectural, engineering, appraisal, surveying, environmental, and mar-
ket study fees, may be paid if incurred before the effective date of the
Contract if the costs are in accordance with 24 CFR §92.212 and at the
sole discretion of the Department.

$§23.26.  Reservation System Participant (RSP) Agreements.

(a) Terms of Agreement [agreement]. RSP Agreements
[agreements] will have a twenty-four (24) month term for all Activi-
ties. Execution of an RSP Agreement [agreement| does not guarantee
the availability of funds under a reservation system.

(b) Limits on Number of Reservations. The number of Home-
owner Rehabilitation, Homebuyer Assistance or Single Family Devel-
opment reservations for an RSP is limited to five (5) per county within
the RSP's Service Area at any given time. The number of Tenant-Based
Rental Assistance reservations for an RSP is limited to thirty (30) at any
given time. All required documentation for the reservation of funds
must be submitted to the Department twenty (20) days prior to the end
of RSP Agreement term.

(c) Extremely Low-Income Households. Except for House-
holds served with disaster relief, homebuyer assistance, or single fam-
ily development funds, each RSP will be required to serve at least one
extremely low-income Household out of every four Households sub-
mitted and approved for assistance. For purposes of this subsection,
extremely low-income is defined as families that are either at or below
30% area median family income (AMFI) for the county in which they
reside or have an income that is lower than the statewide extremely
low-income limit as defined by the U.S. Department of Housing and
Urban Development (HUD).

(d) Match. [The requirements of this subsection are waived
until December 31; 2013 Any Projects submitted to the Department
under a Reservation Agreement prior to December 31; 2043, will not
be required to provide Mateh as outlined in this section; exeept for
Mateh that is propesed to meet Application threshold eriteria:] An RSP
must meet the tiered Match requirements per Activity for at least every
fourth Household submitted and approved for assistance. For example,
if Match is not provided for the first three Households assisted by an
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RSP, the Match provided to the fourth Household must meet the Match
requirement for all four Households.

(e) Completion of Construction. For Projects involving con-
struction, an RSP must complete construction [and submit all requests
for disbursement| within nine (9) months from the Commitment of
Funds for the Project.

(f) Extensions. The Executive Director or his/her designee
may approve up to a cumulative six (6) [ene three (3)] month time
extension to the Commitment of Funds to allow for the completion of
construction [and submission of requests for disbursement)].

(g) An RSP must remain in good standing with the Depart-
ment, the state of Texas, and HUD. If an RSP is not in good stand-
ing, participation in the Reservation System [reservation system] will
be suspended and may result in termination of the RSP Agreement
[agreement].

§23.27.  Procurement of Contractor.

The Department may procure a contractor or contractors to provide ser-
vices for the administration of the HOME Program. A contractor must
provide services and/or administer HOME funds in accordance with
state and federal rules and the HOME Program [pregram] requirements
[ef this ehapter] for the applicable Activity.

$§23.28.  General Administrative Requirements.

Unless otherwise provided in this chapter, the Administrator [CA;
RSP], or Developer [Development Owner], must comply with the
requirements described in paragraphs (1) - (18) of this section, for the
administration and use of HOME funds:

(1) complete training, as applicable;

(2) provide all applicable Department Housing Contract
System access request information and documentation requirements;

(3) establish and maintain sufficient records at its regular
place of business and make available for examination by the Depart-
ment, HUD, the State Auditor of Texas, the U.S. General Accounting
Office, the Comptroller of Public Accounts of the State of Texas, and
the U.S. Comptroller, or any of their duly authorized representatives,
throughout the applicable record retention period;

(4) for non-development Activities, develop and establish
written procurement procedures that comply with federal, state, and
local procurement requirements including:

(A) develop and comply with written procurement se-
lection criteria and committees;

(B) develop and comply with a written code of con-
duct governing employees, officers, or agents engaged in administer-
ing HOME funds and appoint a procurement officer to manage any bid
process;

(C) ensure consultant or any procured service provider
does not participate in or direct the process of procurement for services.
A consultant cannot assist in their own procurement before or after an
award is made;

(D) ensure that procedures established for procurement
of building construction contractors do not include requirements for
the provision of general liability insurance coverage in an amount to
exceed the value of the contract and do not give preference for con-
tractors in specific geographic locations;

(E) ensure that building construction contractors are
procured in accordance with State and Federal regulations for Single
Family HOME Activities [using a formal sealed bid proecedure for

inole family N . ion. F ion or Rehabilitai
Projeets];

(F) ensure that professional service providers (consul-
tants) are procured using an open competitive procedure and are not
procured based solely on the lowest priced bid; and

(G) ensure that any Request for Proposals or Invitation
for Bid include:

(i) an equal opportunity disclosure and a notice that
bidders are subject to search for listing on the Excluded Parties List;

(ii)  bidders' protest rights and an outline of the pro-
cedures bidders must take to address procurement related disputes;

(iii) a conflict of interest disclosure;

(iv) aclear and accurate description of the technical
requirements for the material, product, or service to be procured. The
description must include complete, adequate, and realistic specifica-
tions;

(v) for sealed bid procedures, disclose the date, time
and location for public opening of bids and indicate a fixed-price con-
tract; [and]

(vi) must not have a term of services greater than
five years; and

(vii) [€¥))] for competitive proposals, disclose the
specific selection/evaluation criteria;

(5) ininstances where a potential conflict of interest exists,
follow procedures to submit a request to the Department to grant an
exception to any conflicts prohibited by 24 CFR §92.356. The request
submitted to the Department must include a disclosure of the nature of
the conflict, accompanied by an assurance that there has been public
disclosure of the conflict by newspaper publication, [and] a description
of how the public disclosure was made, and an attorneys opinion that
the conflict does not violate state or local law. No HOME funds will be
committed to or reserved to assist a Household until HUD has granted
an exception to the conflict of interest provisions;

(6) perform environmental clearance procedures, as
required, before acquiring any Property or before performing any
construction activities, including demolition, or before the occurrence
of the Loan [1ean] closing, if applicable;

(7) develop and comply with written applicant intake and
selection criteria for program eligibility that [and] promote and comply
with Fair Housing requirements and the States One Year Action Plan;

(8) complete applicant intake and applicant selection. No-
tify each applicant Household in writing of either acceptance or denial
of HOME assistance within sixty (60) days following receipt of the in-
take application. For Homeowner Rehabilitation Assistance and Con-
tract for Deed Conversion the Administrator [CA or RSP] must:

(A) provide rehabilitation [Rehabilitation] as an avail-
able option to Households, provide Households with a general cost es-
timate, and to the extent that rehabilitation [Rehabilitation] would not
meet the program requirements, explain these program requirements;

(B) unless not allowed by local code, provide replace-
ment of an existing housing unit with a new MHU as an available op-
tion; and

(C) explain relocation as an available option to any
Households located within the 100-year floodplain and present the
costs associated with flood insurance;
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(9) determine the income eligibility of a Household using
the "Annual Income" as defined at 24 CFR §5.609;

(10) except for Single Family Development, complete an
updated income eligibility determination of a Household if more than
six (6) months has elapsed from the date of certification and the date the
HOME assistance is provided to the Household. For Single Family De-
velopment, complete income eligibility determination of a Household
if more than six (6) months has elapsed from the date of certification
and the date the contract to purchase the housing unit is executed with
the Household;

(11) for single family Activities involving construction,
perform initial inspection in accordance with Chapter 20 of this title
(relating to Single Family Programs Umbrella Rule) [and at least
four (4) progress inspeetions|. Property inspections must include
photographs of the front and side elevation of the housing unit and at
least one picture of the kitchen, family room, one of the bedrooms and
one of the bathrooms. The inspection must be signed and dated by the
inspector and the Administrator [CA er RSP];

(12) submit requests for the Commitment or Reservation
of Funds, Loan [lean] closing preparation, and disbursements and all
required information and verification documentation in the Housing
Contract System. A request will not be reviewed by the Department un-
til the Administrator or Developer [EA; RSP, o Develepmem Owner]
has submitted all required documentation. If, during review, the De-
partment identifies administrative deficiencies [Administrative Defi-
eieneies], the Department will allow a cure period of ten (10) busi-
ness days beginning at the start of the first business day following
the date the Administrator or Developer [CA; RSP or Development
Owner] is notified of the deficiency. If any administrative deficien-
cies [Administrative Defieieney] remain after the cure period, the De-
partment, in its sole discretion, shall disapprove the request. Disap-
proved requests will not be considered sufficient to meet the perfor-
mance benchmark and shall not constitute a Reservation of Funds;

(13) not proceed or allow a contractor to proceed with
construction, including demolition, on any Project or development
[Bevelopment] without first completing the required environmental
clearance procedures, preconstruction conference and receiving notice
to proceed, if applicable, and execution of grant agreement or Loan
[fean] closing with the Department, whichever is applicable;

(14) submit any Program Income received by the
Administrator or Developer [CA; RSP or Development Owner]| to
the Department within ten (10) business days of receipt. Return
any refunds to the Department's accounting division and include a
written explanation of the return of funds, the Contract number, name
of Administrator or Developer [CA; RSP, or Development Owner],
Project address and Project number referenced on the check;

(15) submit required documentation, for project comple-
tion reports no later than sixty (60) days after the completion of the
Project;

(16) for Contract awards, submit certificate of Contract
Completion within ten (10) business days of the Department's request;

(17) submit to the Department reports or information re-
garding the operations related to HOME funds provided by the Depart-
ment; and

(18) ifrequired by state or federal law, place the appropri-
ate bonding requirement in any contract or subcontract entered into by
the Administrator or Developer [€A; RSP, or Development Owner] in
connection with a HOME award.

$§23.29. Resale and Recapture Provisions.

(a) The Department has elected to utilize the recapture provi-
sion under 24 CFR §92.254(a)(5)(ii) as its primary method of recaptur-
ing HOME funds.

(b) The Department has established the recapture provisions
described in paragraphs (1) - (4) of this subsection to ensure afford-
ability as defined in 24 CFR §92.254(a)(5)(ii).

(1) In the event that a federal affordability period is re-
quired and the assisted property is rented or leased, or otherwise ceases
to be the Principal Residence of the Household, the forgiveness of the
Loan, if applicable, will cease and the entire HOME investment is sub-
ject to recapture.

(2) In the event that a federal affordability period is re-
quired and the unit is sold, including through a short sale or foreclo-
sure, prior to the end of the affordability period, the Department will
recapture the shared net proceeds available based on the requirements
of 24 CFR §92.254 and as outlined in the State's One Year Action
[Censolidated] Plan.

(3) The Household can sell the unit to any willing buyer at
any price. In the event of sale to a subsequent low-income purchaser of
a HOME-assisted homeownership unit, the low-income purchaser may
assume the existing HOME Loan and recapture obligation entered into
by the original buyer if no additional HOME assistance is provided to
the subsequent homebuyer. In cases in which the subsequent home-
buyer needs HOME assistance in excess of the balance of the original
HOME Loan, the HOME subsidy (the direct subsidy as described in 24
CFR §92.254) to the original homebuyer must be recaptured. A sep-
arate HOME subsidy must be provided to the new homebuyer, and a
new affordability period must be established based on that assistance

to the buyer.

(4) Ifthere are no net proceeds from the sale, no repayment
will be required of the Household and the balance of the Loan [lean]
shall be forgiven as outlined in the State's applicable One Year Action
[Conselidated] Plan.

(c) The Department has established the resale provisions
described in paragraphs (1) - (7) of this subsection, in the event
that the Department must impose the resale provisions of 24 CFR
§92.254(a)(i).

(1) Resale is defined as the continuation of the affordabil-
ity period upon the sale or transfer, rental or lease, refinancing, or the
initial Household is no longer occupying the property as their Principal
Residence.

(2) In the event that a federal affordability period is re-
quired and the assisted property is rented or leased, or is otherwise
ceases to be the Principal Residence of the initial Household, the entire
HOME investment must be repaid.

(3) In the event that a federal affordability period is re-
quired and the assisted property is sold, foreclosed, or transferred in
lieu of foreclosure to a qualified low income buyer at an affordable
price, the HOME Loan [lean] balance shall be transferred to the subse-
quent qualified buyer and the affordability period shall remain in force
to the extent allowed by law.

(4) The resale provisions shall remain in force from the
date of Loan [lean] closing until the expiration of the required afford-
ability period.

(5) The Household is required to sell the home at an af-
fordable price to a reasonable range of low income homebuyers that
will occupy the home as their Primary Residence. Affordable to a rea-
sonable range of low-income buyers is defined as targeting households
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that have a family income between 70 and 80 percent of the area me-
dian family income and meet all program requirements.

(A) The seller will be afforded a fair return on invest-
ment defined as the sum of down payment and closing costs paid from
the initial seller's cash at purchase, closing costs paid by the seller at
sale, the principal payments only made by the initial homebuyer in ex-
cess of the amount required by the Loan [lear], and any documented
capital improvements in excess of $500.

(B) Fair return on investment is paid to the seller at sale
once first mortgage debt is paid and all other conditions of the initial
written agreement are met. In the event there are no funds for fair
return, then fair return does not exist. In the event there are partial
funds for fair return, then the appropriate partial fair return shall remain
in force.

(6) The appreciated value is the affordable sales price less
first mortgage debt less fair return.

(A) If appreciated value is zero, or less than zero, then
no appreciated value exists.

(B) The initial homebuyer's initial investment of down
payment and closing costs divided by the Department's HOME invest-
ment equals the percentage of appreciated value that shall be paid to
the initial homebuyer. The balance of appreciated value shall be paid
to the Department.

(7) The property purchased by the initial homebuyer will
be encumbered with a lien [deed restrietion] for the full affordability
period.

(d) In the event that a federal affordability period is not re-
quired and the housing unit transfers by devise, descent, or operation
of law upon the death of the assisted homeowner, forgiveness of in-
stallment payments under the Loan [lean] may continue until maturity
or the grant amount under the conditional grant agreement may be for-
given, if the heir or remainderman Household qualifies for assistance

in accordance with this subchapter [ehapter].

(e) Forgiveness of installment payments under the Loan [lean]
may continue until maturity or the grant amount under conditional grant
agreement may be forgiven if the housing unit is sold by the decedent's
estate to a purchasing Household that qualifies for assistance in accor-
dance with this chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304208

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER C. HOMEOWNER
REHABILITATION ASSISTANCE PROGRAM
10 TAC §§23.30 - 23.32

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 23,
Single Family HOME Program, Subchapter C, §§23.30 - 23.32,
concerning Homeowner Rehabilitation Assistance. The purpose
of the proposed amendments is to revise language to conform
the state HOME Rule with the federal HOME Investment Part-
nerships Program (HOME) regulations at 24 CFR Part 92, as
amended on July 24, 2013, to add clarity to the State HOME
Rule, facilitate rebuilding efforts after disasters when housing
may no longer be standing on the site, amend loan terms for
assistance to Households under the HRA Program to a grant
agreement with a five (5) year affordability period, remove loan
requirements for households with income levels between sixty
(60) and eighty (80) percent of the area median family income
(AMFI) for rehabilitation or reconstruction activities, and allow up
to a total of $5,000 in additional costs for site work and accessi-
bility features.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us. Enter Rule Comments in the subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

§23.30. Homeowner Rehabilitation Assistance (HRA) Program
Threshold and Selection Criteria.

All Applicants and Applications must submit or comply with this sec-
tion.

(1) [The requirements of this section are not effective until
December 31; 2013 Any Projects submitted to the Department under
a Reservation Agreement or Contract awarded prior to December 31,
2013 will not be required to provide Mateh as outlined in this seetion;
exeept for Mateh that is propoesed to meet Application threshold erite-
ria: An itemized schedule of the proposed Match and evidence to sup-
the Department may withhold disbursements if after every four reser-
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Department shall use population figures from the most recently avail-
able U.S. Census to determine the applicable tier for an Application.
The Department may incentivize or provide prefercnce to Applicants
subsection: Such incentives may be established in the form of a thresh-
old or selection criteria and may be different for each Activity.] Except
for Applications for disaster relief, Match shall be required based on
the tiers described in subparagraphs (A) - (C) of this paragraph:

(A) zero percent of Project funds is required as Match
[mateh] if serving a city of less than 5,000 Persons or an unincorporated
area of a county whose population in the total unincorporated area of
the county is less than 25,000 Persons;

(B) one percent Match for every 1,000 in population to
a maximum of 12 percent Match [mateh] for projects in or contracts
serving cities with a population greater than 5,000; and

(C) one percent Match for every 10,000 in population in
the total unincorporated area of the county to a maximum of 12 percent
Match [mateh] for projects in or contracts serving the unincorporated
area of a county.

(2) Documentation of a commitment of at least $80,000 or
for a Contract award 80 percent of the award amount, whichever is less,
in cash reserves to facilitate administration of the program and to ensure
the capacity to cover costs prior to reimbursement or costs determined
to be ineligible for reimbursement. Evidence of this commitment and
the amount of the commitment must be included in the Applicant's res-
olution. To meet this requirement, Applicants must submit:

(A) financial statements indicating adequate local unre-
stricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant's bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(B) evidence of an available line of credit or equivalent
in an amount equal to or exceeding the requirement in subparagraph
(A) of this paragraph; or

(C) the Certified Public Accountant (CPA) opinion let-
ter from the most recent audit and a statement from the CPA that in-
dicates, based on past experience with grant programs and past audits,
the applicant has in place the best practices and financial capacity nec-
essary in order to effectively administer a HOME Program award.

(3) Housing proposed to be constructed under this Activ-
ity must [Heusing construction plans must] meet the requirements of
Chapter 20 of this title (relating to Single Family Programs Umbrella
Rule).

(A) The Department will reimburse only for the first
time a set of architectural plans are used, unless any subsequent site
specific fees are paid to a Third Party architect, or a licensed engineer;
and

(B) A NOFA [Netice of funding Availability (NOEA)]
may include incentives or otherwise require architectural plans to in-
corporate "green building" elements.

$23.31. Homeowner Rehabilitation Assistance (HRA) Program Re-
quirements.

(a) Eligible Projects are limited to:

(1) the Rehabilitation or Reconstruction of existing owner-
occupied housing on the same site. The Rehabilitation of a Manufac-
tured Housing Unit (MHU) is not an eligible Project;

(2) the New Construction of site-built housing on the same
site to replace an existing owner-occupied MHU;

(3) the replacement of existing owner-occupied housing
with an MHU or New Construction of site-built housing on another
site contingent upon written approval of the Department;

(4) if a housing unit is uninhabitable, within the previous
five (5) years from requested assistance, as a result of a natural or
man-made disaster or a condemnation order from the unit of local gov-
ernment, or presents an imminent threat to the life, health, or safety
of occupants as determined by the local government with jurisdiction
over the property, the Household is eligible for the New Construction
of site-built housing or an MHU under this section provided the as-
sisted Household documents that the housing unit was previously their
Principal Residence through evidence of a homestead exemption from
the local taxing jurisdiction and Household certification. If a housing
unit is destroyed due to a disaster (housing unit may no longer be stand-
ing on the site), that unit is eligible for reconstruction provided that the
HOME funds are committed within twelve (12) months of the date of
destruction; or

(5) ifallowable under the NOFA [Netice of funding Avail-
ability INOFEA)], the refinance of an existing mortgage meeting the fed-
eral requirements at 24 CFR §92.206(b) and any additional require-
ments in the NOFA.

(b) Ifahousing unit has an existing mortgage Loan [{ean] and
Department funds are provided in the form of a Loan [lean], the De-
partment will require a first lien if the loan has an outstanding balance
that is less than the investment of HOME funds and any of the state-
ments described in paragraphs (1) - (3) of this subsection are true:

(1) a federal affordability period is required; or

(2) any existing mortgage has been in place for less than
three (3) years from the date the Household applies for assistance; or

(3) the HOME Loan [lean] is structured as a repayable

loan.

(c) The Household must be current on any existing mortgage
loans or home equity loans. If the Department's assistance is provided
in the form of a Loan [lean], the property cannot have any existing
home equity loan liens.

(d) Direct Project Costs, exclusive of Match funds, and are
limited to:

(1) Reconstruction and New Construction of site-built
housing: the lesser of $78 per square foot or $85,000, or for House-
holds of six or more Persons the lesser of $78 per square foot or
$90,000;

(2) replacement with an MHU: $65,000;
(3) rehabilitation that is not Reconstruction: $40,000; and

(4) refinancing of existing mortgages: in addition to the
costs limited under paragraphs (1) - (3) of this subsection, the cost
to refinance an existing mortgage is limited to $35,000. To qualify,
a Household's current total housing payment must be greater than 30
percent of their monthly gross income or their total monthly recurring
debt payments must be greater than 45 percent of their gross monthly
income.

(¢) Inaddition to the Direct Project Costs allowable under sub-
section (d) of this section, up to a total of $5,000 will be allowed in
Direct Project Costs for any of the following items or a combination of
these items: [additional sitework related to acecessibility features if the
hoeuse will be located more than 50 feet from the nearest paved road-
way or if the house is being elevated above the floodplain:|
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(1) additional sitework if the unit will be located more than
50 feet from the nearest paved roadway; and

(2) if the unit is being elevated above the floodplain; and

(3) homeowner requests for accessibility features.

(f) Project soft costs are limited to:

(1) Reconstruction or New Construction: no more than
$9,000 per housing unit;

(2) replacement with an MHU: no more than $3,500 per
housing unit;

(3) rehabilitation that is not Reconstruction: $5,000 per
housing unit. This limit may be exceeded for lead-based paint remedi-
ation and only upon prior approval of the Division Director. The costs
of testing and assessments for lead-based paint are not eligible Project
soft costs for housing units that are Reconstructed or if the existing
housing unit was built after December 31, 1977; and

(4) third-party Project soft costs related to [lean elosing]
requirements under this section, such as appraisals, title reports or in-
surance, tax certificates, recording fees, and surveys are not subject to
a maximum per Project.

(g) Funds for Administrative costs are limited to no more than
4 percent of the Direct Project Costs, exclusive of Match funds.

(h) In the instances described in paragraphs (1) - (4) of this
subsection, the assistance to an eligible Household shall be in the form
of a Loan [lean] in the amount of the Direct Project Costs excluding
Match funds. [Hf the Household is at or below 60 percent area median
family inecome (AMED;] The Loan [the lean] will be at zero percent
interest and include deferral of payment and annual pro rata forgiveness
with a term based on the federal affordability requirements as defined
in 24 CFR §92.254. [If the Household is abeve 60 perecent AMEI but
at or below 80 pereent AMEL the assistanee to the Household will be
a zero pereent interest repayable with a 30-year term:|

(1) An MHU being replaced with newly constructed hous-
ing (site-built) on the same site;

(2) Any housing unit being replaced on an another site;

(3) Any housing unit that is being relocated out of the
floodplain or replaced due to uninhabitability as allowed under sub-
section (a)(4) of this section; and

(4) Any Project that requires a federal affordability period.

(1) For any Project involving refinancing described in subsec-
tion (d)(4) of this section, the HOME funds used for refinancing shall
be structured as a fully amortizing, repayable Loan [lean] at zero per-
cent interest. The Loan [lear] term shall be calculated by setting the
total estimated housing payment (including principal, interest, prop-
erty taxes, insurance, and any other homebuyer assistance), equal to 20
percent of the Household's gross monthly income. The term shall not
exceed thirty (30) years. Total debt service (back-end ratio) may not
exceed 45 percent. Any Direct Project Costs, exclusive of refinanc-
ing costs and Match funds, shall be structured as a deferred, forgivable
Loan [lean] with a 15-year term.

() In all other instances not described in subsections (h) and
(1) of this section, the assistance to an eligible Household will be in
the form of a grant agreement with a 5-year affordability period. [may
be in the form of a loan or grant agreement in the amount of the Direet
Project Costs exelusive of Mateh funds with an affordability term based
on the Household's AMET as reflected in Figure: 10 TAC §23-31G)-]
[Figure: 10 TAC §23.31())]

(k) To ensure affordability, the Department will impose resale
and recapture provisions established in this chapter.

(I) For Reconstruction and New Construction, site-built hous-
ing units must meet or exceed the 2000 International Residential Code
and all applicable local codes and standards. In addition, housing that
is Rehabilitated under this chapter must meet the Texas Minimum Con-
struction Standards (TMCS) and all other applicable local codes, reha-
bilitation standards, ordinances, and zoning ordinances in accordance
with this chapter. MHUs must be installed according to the manufac-
turer's instructions and in accordance with Federal and State laws and

regulations.

$23.32.  Homeowner Rehabilitation Assistance (HRA) Administrative
Requirements.

(a) Commitment or Reservation of Funds. The Administrator
[Contract Administrator (CA) or Reservation
(RSP)] must submit the true and complete information, certified as
such, with a request for the Commitment or Reservation of Funds as
described in paragraphs (1) - (15) of this subsection:

(1) head of Household name and address of housing unit
for which assistance is being requested;

(2) abudget that includes the amount of Project funds spec-
ifying the acquisition costs, construction costs, soft costs and adminis-
trative costs requested, a maximum of 5 percent of hard construction
costs for contingency items, proposed Match to be provided, evidence
that Direct Project Cost and soft cost limitations are not exceeded, and
evidence that any duplication of benefit is addressed;

(3) verification of environmental clearance;

(4) acopy of the Household's intake application on a form
prescribed by the Department;

(5) certification of the income eligibility of the Household
signed by the Administrator [€A er RSP] and all Household members
age 18 or over, and including the date of the income eligibility determi-
nation. In instances where the total Household income is within $3,000
of the 80 percent AMFI, all documentation used to determine the in-
come of the Household;

(6) when assistance is provided in the form of a Loan
[fean], provide written consent from all Persons who have a valid
lien or ownership interest in the Property for the rehabilitation or
reconstruction Projects;

(7) in the instance of relocation and in accordance with
§23.31(a)(3) of this chapter (relating to Homeowner Rehabilitation As-
sistance (HRA) Program Requirements), the Household must docu-
ment Homeownership of the existing unit to be replaced and must es-
tablish Homeownership of the lot on which the replacement housing
unit will be constructed. The Household must agree to the demolition
of the existing housing unit. HOME Project funds cannot be used for
the demolition of the existing unit and any funding used for the de-
molition is not eligible Match; however, solely for a Project under this
paragraph, the Administrator [CA er RSP] Match obligation may be
reduced by the cost of such demolition without any Contract amend-
ment;

(8) identification of any Lead-Based Paint (LBP);

(9) for housing units located within the 100-year flood-
plain, a quote for the cost of flood insurance and certification from the
Household that they understand the flood insurance requirements;

(10) consent to demolish from any existing mortgage lien
holders and consent to subordinate to the Department's Loan, if appli-
cable;
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(11) ifapplicable, documentation to address or resolve any
potential conflict of interest, identity of interest, duplication of benefit,
or floodplain mitigation;

(12) atitle commitment or policy or a down date endorse-
ment to an existing title policy, and the actual documents, or legible
copies thereof, establishing the Household's ownership, such as a war-
ranty deed or ninety-nine (99) year leasehold. For assistance provided
in the form of a grant agreement, a title report may be submitted in lieu
of a title commitment or policy. In instances of an MHU, a Statement
of Ownership and Location (SOL) must be submitted. Together, these
documents must evidence the definition of Homeownership is met;

(13) tax certificate that evidences a current paid status, and
in the case of delinquency, evidence of an approved payment plan with
the taxing authority and evidence that the payment plan is current;

(14) appraisal or other valuation method approved by the
Department which establishes the post rehabilitation or reconstruction
value of improvements for Projects involving construction; and

(15) any other documentation necessary to evidence that
the Project meets the program requirements.

(b) Loan closing or grant agreement. The Administrator [CA
or RSP] must comply with or submit the documents described in para-
graphs (1) - (3) of this subsection, with a request for the preparation of
Loan [lean] closing or grant agreement as applicable, with the request
for the Commitment or Reservation of Funds:

(1) a title commitment [or title peliey] that expires prior
to execution of closing must be updated at closing and must not have
any adverse changes in order to close. An updated title report is not
required for grant agreements;

(2) inthe instances of replacement with an MHU, informa-
tion necessary to draft Loan [lean] documents or grant agreements to
issue SOL; and

(3) life event documentation, as applicable, and all infor-
mation necessary to prepare any applicable affidavits such as marital
status and heirship.

(c) Disbursement of funds. The Administrator [CA er RSP]
must comply with all of the requirements described in paragraphs (1)
- (11) of this subsection, for a request for disbursement of funds to re-
imburse eligible costs incurred. Submission of documentation related
to the Administrator's [CA's er RSP's] compliance with requirements
described in paragraphs (1) - (11) of this subsection, may be required
with a request for disbursement:

(1) for construction costs associated with a Loan [tean], a
down date endorsement to the title policy not older than the date of the
last disbursement of funds or forty-five (45) days, whichever is later.
For release of retainage the down date endorsement must be dated at
least forty (40) [thirty (30)] days after the date of construction comple-
tion;

(2) for construction costs associated with a grant agree-
ment, an interim lien waiver or final lien waiver. For release of re-
tainage the release on final payment [lien waiver] must be dated at least
forty (40) [thirty 30)] days after the date of construction completion;

(3) if applicable, up to 50 percent of Project funds for a
Project may be drawn before providing evidence of Match. Thereafter,
each Administrator [CA er RSP] must provide evidence of Match, in-
cluding the date of provision, in accordance with the percentage of
Project funds disbursed;

(4) property inspections, including photographs of the
front and side elevation of the housing unit and at least one picture

of the kitchen, family room, one of the bedrooms and one of the
bathrooms with date and property address reflected on each photo. The
inspection must be signed and dated by the inspector and Administrator
[€EA or RSP];

(5) certification that its fiscal control and fund accounting
procedures are adequate to assure the proper disbursal of, and account-
ing for, funds provided, no Person that would benefit from the award
of HOME funds has provided a source of Match or has satisfied the
Applicant's cash reserve obligation or made promises in connection
therewith; that each request for disbursement of HOME funds is for
the actual cost of providing a service and that the service does not vio-
late any conflict of interest provisions;

(6) the executed grant agreement or original, executed,
legally enforceable Loan [lean] documents and statement of location,
if applicable, for each assisted Household containing remedies ade-
quate to enforce any applicable affordability requirements. Original
documents must evidence that such agreements have been recorded
in the real property records of the county in which the housing unit is
located and the original documents must be returned, duly certified as
to recordation by the appropriate county official;

(7) expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure sub-
mitted for reimbursement. The Department may request Administrator
[€A or RSP] to make modifications to the disbursement request and is
authorized to modify the disbursement procedures set forth herein and
to establish such additional requirements for payment of HOME funds
to Administrator [CA or RSP] as may be necessary or advisable for
compliance with all Program Rules;

(8) the request for funds for Administrative costs must be
proportionate to the amount of Direct Project Costs requested or al-
ready disbursed;

(9) include the withholding of 10 percent of hard construc-
tion costs for retainage. Retainage will be held until at least forty (40)
[thirty (30)] days after completion of construction;

(10) for final disbursement requests, submission of docu-
mentation required for Project completion reports and evidence that
the demolition or, if an MHU, salvage and removal of all dilapidated
housing units on the lot occurred for Newly Constructed or Rehabili-
tated housing unit, certification or other evidence acceptable to Depart-
ment that the replacement house, whether site-built or MHU, was con-
structed or placed on and within the same lot for which ownership was
established and on and within the same lot secured by the Loan [lean]
or grant agreement, if applicable, and evidence of floodplain mitiga-
tion; and

(11) the final request for disbursement must be submitted
to the Department with support documentation no later than sixty (60)
days after the termination date of the Agreement [Centraet] in order
to remain in compliance with Contract and eligible for future funding.
The Department shall not be obligated to pay for costs incurred or per-
formances rendered after the termination date of a Contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304207
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Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ L4 ¢
SUBCHAPTER D. HOMEBUYER
ASSISTANCE PROGRAM

10 TAC §§23.40 - 23.42

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 23,
Single Family HOME Program, Subchapter D, §§23.40 - 23.42,
concerning Homebuyer Assistance Program. The purpose of the
proposed amendments is to revise language to conform the state
HOME Rule with the federal HOME Investment Partnerships
Program (HOME) regulations at 24 CFR Part 92, as amended
on July 24, 2013, and to add clarity to the State HOME Rule.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us. Enter Rule Comments in the subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amended section affects no other code, article, or
statute.

$§23.40. Homebuyer Assistance (HBA) Threshold and Selection Cri-
teria.
All Applicants and Applications must submit or comply with this sec-
tion.

(1) [The requirements of this section are waived until Au-
gust 31 2013. Any Projeets submitted to the Department under a
Reservation Agreement or Contract awarded prior to December 31
2013 will not be required to provide Mateh as outlined in this seetion;
exeept for Mateh that is propesed to meet Application threshold eri-
teria. An itemized schedule of the propesed Mateh and evidence to
support the Applicant's ability to provide the required Mateh must be

a reservation system:| Except for Applications for disaster relief and
Persons with Disabilities set-asides, the amount of Match required must
be at least 5 percent of Project funds requested. The Department may
incentivize or provide preference to Applicants committing to provide
additional Match above the requirement of this section. Such incen-
tives may be established in the form of a threshold or selection criteria
and may be different for each Activity.

(2) Documentation of a commitment of at least $80,000 or
for a Contract award, 100 percent of the award amount, whichever is
less, in cash reserves to facilitate administration of the program and
to ensure the capacity to cover costs prior to reimbursement or costs
determined to be ineligible for reimbursement. Evidence of this com-
mitment and the amount of the commitment must be included in the
Applicant's resolution. To meet this requirement, Applicants must sub-
mit:

(A) financial statements indicating adequate local unre-
stricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant's bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(B) evidence of an available line of credit or equivalent
in an amount equal to or exceeding the requirement in subparagraph
(A) of this paragraph; or

(C) the Certified Public Accountant (CPA) opinion let-
ter from the most recent audit and a statement from the CPA that in-
dicates, based on past experience with grant programs and past audits,
the applicant has in place the best practices and financial capacity nec-
essary in order to effectively administer a HOME Program award.

$§23.41. Homebuyer Assistance (HBA) Program Requirements.

(a) Eligible activities are limited to the acquisition or acquisi-
tion and Rehabilitation for accessibility modifications of single family
housing units.

(b) The Household must complete a homebuyer counseling
program/class.

(c) First lien purchase loans must comply with the require-
ments described in paragraphs (1) - (7) of this subsection:

(1) No adjustable rate mortgage loans or temporary interest
rate buy-down loans are allowed,

(2) No first lien mortgage loans with a total loan to value
equal to or greater than 100 percent are allowed;

(3) No subprime mortgage loans [Subprime Meortgage
Loans] are allowed;

(4) For conforming mortgage loans [Nenconforming Meort-
gage Leans], the debt to income ratio (back-end ratio) may not exceed
45 percent;

(5) Fees charged by third party mortgage lenders are lim-
ited to the greater of 2 percent of the mortgage loan amount or $3,500,
including but not limited to origination, application, and/or underwrit-
ing fees. Fees associated with the origination of Single Family Mort-
gage Revenue Bond and Mortgage Credit Certificate programs will not
be included in the limit. Fees paid to parties other than the first lien
lender and reflected on the HUD-1 will not be included in the limit.
Fees collected by the first lien lender at closing to be paid to other par-
ties by the first lien lender that are supported by an invoice and reflected
on the HUD-1 will not be included in the limit;

(6) No identity of interest relationship between the lender
and the Household is allowed; and
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(7) If an identity of interest exists between the Household
and the seller, the Department may require additional documentation
that evidences that the sales price is equal to or less than the appraised
value of the property as documented by a Third-Party appraisal ordered
by the first lien lender. If an identity of interest exists between the
builder and Administrator [Centract Administrator (CA) or Reserva-
tion System Participant (RSP)], the Administrator [€A- er RSP] must
provide documentation that evidences that the sales price does not pro-
vide for a profit of more than 15 percent of the total hard construction
costs and does not exceed the current appraised value as documented
by a Third-Party appraisal ordered by the first lien lender.

(d) Direct Project Costs, exclusive of Match funds, are limited
to:

(1) acquisition and closing costs: the lesser of $20,000 or
the amount necessary as determined by an affordability analysis that
evidences the total estimated housing payment (including principal, in-
terest, property taxes, insurance, and any other homebuyer assistance)
is no less than 20 percent of the Household's gross monthly income
based on a thirty (30) year amortization schedule. If the estimated hous-
ing payment will be less than 20 percent, the Department shall reduce
the amount of downpayment assistance to the homebuyer such that the
total estimated housing payment is no less than 20 percent of the home-
buyer's gross income; or

(2) closing costs and downpayment: the lesser of $6,000
or the total estimated settlement charges shown on the good faith es-
timate that are paid by the buyer at closing which are not paid by the
buyer's contribution. Households assisted under this paragraph who, at
the time of application, have assets which may be liquidated without a
federal income tax penalty and which exceed three months of estimated
principal, interest, property tax, and property insurance payments for
the unit to be purchased as shown in the truth-in-lending statement must
contribute the excess funds to the total estimated settlement charges as
shown on the good faith estimate; and

(3) rehabilitation  for
$20,000,[; and]

[(4) the amount neeessary to acquire the home and make
bili lifications.]

4) [65] No funds shall be disbursed to the assisted
Household at closing. The HOME assistance shall be reduced in the
amount necessary to prevent the Household's direct receipt of funds
if the HUD-1 settlement statement shows funds to be provided to the
buyer at closing.

(5) [¢6)] Total assistance to the Household must be in an
amount of no less than $1,000. Households who are not eligible for at
least $1,000 in total homebuyer assistance are ineligible for assistance
under this subchapter.

accessibility  modifications:

(e) Project soft costs are limited to:

(1) acquisition and closing costs: no more than $1,500 per
housing unit; and

(2) rehabilitation for accessibility modifications: $5,000
per housing unit.

(f) Funds for Administrative costs are limited to no more than
4 percent of the Direct Project Costs, exclusive of Match funds.

(g) The assistance to an eligible Household shall be in the form
of a Loan [lean] in the amount of the Direct Project Costs, excluding
Match funds. The Loan [lean] will be at zero percent interest and in-
clude deferral of payment and annual pro rata forgiveness with a term

based on the federal affordability requirements as defined in 24 CFR
§92.254.

(h) Any forgiveness of the Loan occurs upon the anniversary
date of the Household's continuous occupancy as its Principal Resi-
dence and continues on an annual pro-rata basis until maturity of the
Loan.

(i) To ensure affordability, the Department will impose the re-
capture provisions established in this chapter.

(j) Housing units that will be rehabilitated with HOME funds
must meet or exceed the Texas Minimum Construction Standard
(TMCS), as applicable and all applicable codes and standards. In
addition, housing that is Rehabilitated under this chapter must meet
all applicable local codes, rehabilitation standards, ordinances, and
zoning ordinances in accordance with the HOME Final Rule. Housing
units that are provided assistance for acquisition only must meet
all applicable state and local housing quality standards and code
requirements. In the absence of such standards and requirements, the
housing units must meet the Housing Quality Standards (HQS) in 24
CFR §982.401.

$23.42.  Homebuyer Assistance (HBA) Administrative Requirements.

(a) Commitment or Reservation of Funds. The Administrator
[€A or RSP] must submit true and complete information, certified as
such, with a request for the Commitment or Reservation of Funds, as
described in paragraphs (1) - (11) of this subsection:

(1) Head of Household name and address of housing unit
for which assistance is being requested;

(2) A budget that includes the amount of Project funds
specifying the acquisition costs, construction costs, soft costs and
administrative costs requested. A maximum of 5 percent of hard con-
struction costs for contingency items, proposed Match to be provided,
evidence that Project and soft cost limitations are not exceeded, and
evidence that any duplication of benefit is addressed;

(3) Verification of environmental clearance;

(4) A copy of the Household's intake application on a form
prescribed by the Department;

(5) Certification of the income eligibility of the Household
signed by the Administrator [CA er RSP], and all Household members
age 18 or over, and including the date of the income eligibility deter-
mination. In instances the total Household income is within $3,000 of
the 80 percent area median family income, all documentation used to
determine the income of the Household;

(6) Identification of Lead-Based Paint (LBP);

(7) For housing units located within the 100-year flood-
plain, a quote for the cost of flood insurance and certification from the
Household that they understand the flood insurance requirements;

(8) Executed sales contract and documentation that the first
lien mortgage meets the eligibility requirements;

(9) If applicable, documentation to address or resolve any
potential Conflict of Interest, identity of interest, or duplication of ben-
efit;

(10) Appraisal which includes post rehabilitation or recon-
struction improvements for Projects involving construction; and

(11) Any other documentation necessary to evidence that
the Project meets the program requirements.

(b) Loanclosing. The Administrator [€A er RSP] must submit
the documents described in paragraphs (1) and (2) of this subsection,
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with a request for the preparation of Loan [lean] closing with the re-
quest for the Commitment or Reservation of Funds:

(1) A title commitment to issue a title policy that evidences
the property will transfer with no tax lien, child support lien, mechanics
or materialman's lien or any other restrictions or encumbrances that
impair the good and marketable nature of title to the ownership interest
and that the definition of Homeownership will be met. Commitments
that expire prior to execution of closing must be updated at closing and
must not have any adverse changes in order to close; and

(2) A good faith estimate that is, or letter from the lender
confirming that the loan terms and closing costs will be consistent with
the executed sales contract, the first lien mortgage loan requirements,
and the requirements of this chapter.

(c) Disbursement of funds. The Administrator [CA er RSP]
must comply all of the requirements described in paragraphs (1) - (10)
of this subsection, for a request for disbursement of funds to reim-
burse eligible costs incurred. Submission of documentation related to
the Administrator's [CA's e RSP's] compliance with requirements de-
scribed in paragraphs (1) - (10) of this subsection, may be required with
a request for disbursement:

(1) For construction costs that are a part of a Loan [lean]
subject to the requirements of this subsection, a down date endorse-
ment to the title policy not older than the date of the last disbursement
of funds or forty-five (45) days, whichever is later. For release of re-
tainage the down date endorsement must be dated at least forty (40)
[thirty (30)] days after the date of construction completion;

(2) If applicable, up to 50 percent of Project funds for a
Project may be drawn before providing evidence of Match. Thereafter,
each Administrator [€A er RSP] must provide evidence of Match, in-
cluding the date of provision, in accordance with the percentage of
Project funds disbursed;

(3) The property inspection must be signed and dated by
the inspector and the Administrator or Developer [EA; RSP, er Devel-
opment Owner];

(4) Certification that its fiscal control and fund accounting
procedures are adequate to assure the proper disbursal of, and account-
ing for, funds provided, no Person that would benefit from the award
of HOME funds has provided a source of Match or has satisfied the
Applicant's cash reserve obligation or made promises in connection
therewith; that each request for disbursement of HOME funds is for
the actual cost of providing a service and that the service does not vio-
late any conflict of interest provisions;

(5) Original, executed, legally enforceable Loan [lean]
documents for each assisted Household containing remedies adequate
to enforce any applicable affordability requirements. Original doc-
uments must evidence that such agreements have been recorded in
the real property records of the county in which the housing unit is
located and the original documents must be returned, duly certified as
to recordation by the appropriate county official. This provision is not
applicable for funds made available at the Loan [lean] closing;

(6) Expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure sub-
mitted for reimbursement. The Department may request Administrator
[€A o RSP] to make modifications to the disbursement request and is
authorized to modify the disbursement procedures set forth herein and
to establish such additional requirements for payment of HOME funds
to Administrator [CA er RSP] as may be necessary or advisable for
compliance with all program requirements;

(7) The request for funds for Administrative costs must be
proportionate to the amount of Direct Project Costs requested or al-
ready disbursed;

(8) Table funding requests must be submitted to the Depart-
ment with complete documentation no later than ten (10) business days
prior to the anticipated Loan [lean] closing date. Such a request must
include a draft settlement statement, title company payee identification
information, the Administrator or Developer's [Development Ownet's]
authorization for disbursement of funds to the title company, request
letter from title company to the Texas Comptroller with bank account
wiring instructions, and invoices for soft costs being paid at closing;

(9) For Activities involving Rehabilitation, include the
withholding of 10 percent of hard construction costs for retainage.
Retainage will be held until at least forty (40) [thirty (36)] days after
completion of construction and until submission of documentation
required for Project completion reports; and

(10) The final request for disbursement must be submitted
to the Department with support documentation no later than sixty (60)
days after the termination date of the Contract in order to remain in
compliance with Contract and eligible for future funding. The Depart-
ment shall not be obligated to pay for costs incurred or performances
rendered after the termination date of a Contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304206

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ ¢ ¢
SUBCHAPTER E. CONTRACT FOR DEED
CONVERSION PROGRAM

10 TAC §§23.50 - 23.52

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 23,
Single Family HOME Program, Subchapter E, §§23.50 - 23.52,
concerning Contract for Deed Conversion Program. The pur-
pose of the proposed amendments is to revise language to con-
form the state HOME Rule with the federal HOME Investment
Partnerships Program (HOME) regulations at 24 CFR Part 92,
as amended on July 24, 2013, to add clarity to the State HOME
Rule, and to allow up to a total of $5,000 in additional costs for
site work and accessibility features.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
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ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us. Enter Rule Comments in the subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments section affects no other code, arti-
cle, or statute.

$23.50. Contract for Deed Conversion (CFDC) Threshold and Se-
lection Criteria.

All Applicants and Applications must submit or comply with this sec-
tion.

(1) Documentation of a commitment of at least $80,000 in
cash reserves to facilitate administration of the program and to ensure
the capacity to cover costs prior to reimbursement or costs determined
to be ineligible for reimbursement. Evidence of this commitment and
the amount of the commitment must be included in the Applicant's res-
olution. To meet this requirement, Applicants must submit:

(A) financial statements indicating adequate local unre-
stricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant's bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(B) evidence of an available line of credit or equivalent
in an amount equal to or exceeding the requirement in subparagraph
(A) of this paragraph; or

(C) the CPA opinion letter from the most recent audit
and a statement from the CPA that indicates, based on past experience
with grant programs and past audits, the applicant has in place the best
practices and financial capacity necessary in order to effectively ad-
minister a HOME Program award.

(2) Housing proposed to be constructed under this Activ-
ity must [Heusing eenstruetion plans must] meet the requirements in
Chapter 20 of this title (relating to Single Family Programs Umbrella
Rule).

(A) The Department will reimburse only for the first
time a set of architectural plans are used unless any subsequent site
specific fees are paid to a Third Party architect, or a licensed engineer;
and

(B) A NOFA may include incentives or otherwise re-
quire architectural plans to incorporate "green building" elements.

§23.51.

ments.

Contract for Deed Conversion (CFDC) Program Require-

(a) Eligible activities are limited to the acquisition or acquisi-
tion and Rehabilitation, Reconstruction, or New Construction of single
family housing units.

(b) A new Manufactured Housing Unit (MHU) is an eligible
property type for acquisition only. An MHU is not an eligible property
type for Rehabilitation. MHUs must be installed according to the man-
ufacturer's installation instructions and in accordance with Federal and
State laws and regulations.

(¢) The Household's income must not exceed 60 percent area
median family income (AMFI) and the Household must complete a
homebuyer counseling program/class.

(d) The Department will require a first lien position.

(e) Direct Project Costs, exclusive of Match funds, are limited
to:

(1) acquisition and closing costs: $35,000. In the case of a
contract for deed conversion housing unit that involves the acquisition
of a loan on an existing MHU and/or the loan for the associated land,
the Executive Director may grant an exception to exceed this amount,
however, the Executive Director will not grant an exception to exceed
$40,000 of assistance;

(2) Reconstruction and New Construction of site-built
housing: the lesser of $78 per square foot or $85,000, or for House-
holds of six or more Persons the lesser of $78 per square foot or
$90,000;

(3) replacement with an MHU: $65,000; and
(4) rehabilitation that is not Reconstruction: $40,000.

(f) Inaddition to the Direct Project Costs allowable under sub-
section (e) of this section, up to a total of $5,000 will be allowed in
Direct Project Costs for any of the following items or a combination of
these items: [additional sitework related to aceessibility features if the
house will be located more than 50 feet from the nearest paved road-
way or if the house is being elevated above the floodplain.]

(1) additional sitework if the unit will be located more than
50 feet from the nearest paved roadway; and

(2) if the unit is being elevated above the floodplain; and

(3) homeowner requests for accessibility features.

(g) Project soft costs are limited to:

(1) acquisition and closing costs: no more than $1,500 per
housing unit;

(2) Reconstruction or New Construction: no more than
$9,000 per housing unit;

(3) replacement with an [and] MHU: no more than $3,500
per housing unit; and

(4) rehabilitation that is not Reconstruction: $5,000 per
housing unit. This limit may be exceeded for lead-based remediation
and only upon prior approval of the Division Director. The costs of
testing and assessments for lead-based paint are not eligible Project soft
costs for housing units that are reconstructed or if the existing housing
unit was built after December 31, 1977.

(h) Funds for administrative costs are limited to no more than
4 percent of the Direct Project Costs, exclusive of Match funds.

(1) The assistance to an eligible Household shall be in the form
of a Loan [lear] in the amount of the Direct Project Costs excluding
Match funds. The Loan [lean] will be at zero percent interest and in-
clude deferral of payment and annual pro rata forgiveness with a term
based on the federal affordability requirements as defined in 24 CFR
§92.254.
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(j) Any forgiveness of the Loan occurs upon the anniversary
date of the Household's continuous occupancy as its Principal Resi-
dence and continues on an annual pro rata basis until maturity of the
Loan.

(k) To ensure affordability, the Department will impose resale
and recapture provisions established in this chapter.

(1) For Reconstruction and New Construction, site-built hous-
ing units must meet or exceed the 2000 International Residential Code
and all applicable local codes and standards. In addition, housing that
is Rehabilitated under this chapter must meet the Texas Minimum Con-
struction Standards (TMCS) and all other applicable local codes, reha-
bilitation standards, ordinances, and zoning ordinances in accordance
with the HOME Final Rule. Housing units that are provided assistance
for acquisition only must meet all applicable state and local housing
quality standards and code requirements. In the absence of such stan-
dards and requirements, the housing units must meet the Housing Qual-
ity Standards (HQS) in 24 CFR §982.401.

§23.52.  Contract for Deed Conversion (CFDC) Administrative Re-
quirements.

(a) Commitment or Reservation of Funds. The Administrator
[Contract Administrator (CA) or Reservation System Participant
RSP)] must submit true and correct information, certified as such,
with a request for the Commitment or Reservation of Funds:

(1) head of Household name and address of housing unit
for which assistance is being requested;

(2) abudget that includes the amount of Project funds spec-
ifying the acquisition costs, construction costs, soft costs and adminis-
trative costs requested, a maximum of 5 percent of hard construction
costs for contingency items, proposed Match to be provided, evidence
that Project and soft cost limitations are not exceeded, and evidence
that any duplication of benefit is addressed;

(3) wverification of environmental clearance;

(4) acopy of the Household's intake application on a form
prescribed by the Department;

(5) certification of the income eligibility of the Household
signed by the Administrator [€A er RSP] and all Household members
age 18 or over, and including the date of the income eligibility deter-
mination. In instances the total Household income is within $3,000 of
the 80 percent AMFI, all documentation used to determine the income
of the Household;

(6) identification of Lead-Based Paint (LBP);

(7) for housing units located within the 100-year flood-
plain, a quote for the cost of flood insurance and certification from the
Household that they understand the flood insurance requirements;

(8) if applicable, documentation to address or resolve any
potential Conflict of Interest, identity of interest, duplication of benefit,
or floodplain mitigation;

(9) appraisal which includes post rehabilitation or recon-
struction improvements for Projects involving construction; and

(10) any other documentation necessary to evidence that
the Project meets the program requirements.

(b) Loanclosing. The Administrator [CA er RSP] must submit
the documents described in paragraphs (1) - (4) of this subsection, with
arequest for the preparation of Loan [lean] closing with the request for
the Commitment or Reservation of Funds:

(1) atitle commitment to issue a title policy not older than
ninety (90) days when submitted for a Commitment of Funds that ev-

idences the property will transfer with no tax lien, child support lien,
mechanic's or materialman's lien or any other restrictions or encum-
brances that impair the good and marketable nature of title to the own-
ership interest and that the definition of Homeownership will be met.
Commitments that expire prior to execution of closing must be updated
at closing and must not have any adverse changes in order to close;

(2) in the instances of replacement with an MHU, informa-
tion necessary to draft Loan [lean] documents and issue Statement of
Ownership and Location (SOL);

(3) life event documentation, as applicable, and all infor-
mation necessary to prepare any applicable affidavits such as marital
status and heirship; and

(4) A copy of the recorded contract for deed and a current
payoft statement.

(c) Disbursement of funds. The Administrator [CA er RSP]
must comply all of the requirements described in paragraphs (1) - (11)
of this subsection, for a request for disbursement of funds to reim-
burse eligible costs incurred. Submission of documentation related to
the Administrator's [CA's er RSP's] compliance with requirements de-
scribed in paragraphs (1) - (11) of this subsection may be required with
a request for disbursement:

(1) for construction costs, a down date endorsement to the
title policy not older than the date of the last disbursement of funds
or forty-five (45) days, whichever is later. For release of retainage the
down date endorsement must be dated at least forty (40) [thirty (30)]
days after the date of construction completion;

(2) if applicable, up to 50 percent of Project funds for a
Project may be drawn before providing evidence of Match. Thereafter,
each Administrator [€A- er RSP] must provide evidence of Match, in-
cluding the date of provision, in accordance with the percentage of
Project funds disbursed;

(3) property inspections, including photographs of the
front and side elevation of the housing unit and at least one picture
of the kitchen, family room, one of the bedrooms and one of the
bathrooms with date and property address reflected on each photo. The
inspection must be signed and dated by the inspector and Administrator
[EA or RSP];

(4) certification that its fiscal control and fund accounting
procedures are adequate to assure the proper disbursal of, and account-
ing for, funds provided, no Person that would benefit from the award
of HOME funds has provided a source of Match or has satisfied the
Applicant's cash reserve obligation or made promises in connection
therewith; that each request for disbursement of HOME funds is for
the actual cost of providing a service and that the service does not vio-
late any conflict of interest provisions;

(5) original, executed, legally enforceable Loan [lean]
documents, and statement of location, as applicable, for each assisted
Household containing remedies adequate to enforce any applicable
affordability requirements. Original documents must evidence that
such agreements have been recorded in the real property records
of the county in which the housing unit is located and the original
documents must be returned, duly certified as to recordation by the
appropriate county official. This provision is not applicable for funds
made available at the Loan [lean] closing;

(6) expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure sub-
mitted for reimbursement. The Department may request the Adminis-

trator or Developer [CA; RSP, or Development Owner| to make mod-
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ifications to the disbursement request and is authorized to modify the
disbursement procedures set forth herein and to establish such addi-
tional requirements for payment of HOME funds to Administrator [CA
or RSP] as may be necessary or advisable for compliance with all pro-
gram requirements;

(7) the request for funds for Administrative costs must be
proportionate to the amount of Direct Project Costs requested or al-
ready disbursed;

(8) table funding requests must be submitted to the Depart-
ment with complete documentation no later than ten (10) business days
prior to the anticipated Loan [lean] closing date. Such a request must
include a draft settlement statement, title company payee identification
information, the Administrator or Developer's [Development Owner's]
authorization for disbursement of funds to the title company, request
letter from title company to the Texas Comptroller with bank account
wiring instructions, and invoices for soft costs being paid at closing;

(9) include the withholding of 10 percent of hard construc-
tion costs for retainage. Retainage will be held until at least forty (40)
[thirty (30)] days after completion of construction;

(10) for final disbursement requests, submission of docu-
mentation required for Project completion reports and evidence that
the demolition or, if an MHU, salvage and removal of all dilapidated
housing units on the lot, certification or other evidence acceptable to
Department that the replacement house, whether site-built or MHU,
was constructed or placed on and within the same lot secured by the
Loan [lear] or grant agreement, if applicable, and evidence of flood-
plain mitigation; and

(11)  the final request for disbursement must be submitted
to the Department with support documentation no later than sixty (60)
days after the termination date of the Contract in order to remain in
compliance with Contract and eligible for future funding. The Depart-
ment shall not be obligated to pay for costs incurred or performances
rendered after the termination date of a Contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304205

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER F. TENANT-BASED RENTAL
ASSISTANCE PROGRAM
10 TAC §§23.60 - 23.62

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 23,
Subchapter F, §§23.60 - 23.62, concerning Tenant-Based Rental
Assistance Program. The purpose of the proposed amendments
is to revise language to conform the state HOME Rule with the
federal HOME Investment Partnerships (HOME) Program regu-
lations at 24 CFR Part 92, as amended on July 24, 2013, to add

clarity to the State HOME Rule, and to allow eligible soft costs
to be charged under the Tenant-Based Rental Assistance Pro-
gram.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us enter Rule Comments in the Subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

$23.60. Tenant-Based Rental Assistance (TBRA) Threshold and Se-
lection Criteria.

All Applicants and Applications must submit Documentation of a com-
mitment of at least $15,000 for [in] cash reserves to facilitate adminis-
tration of the program and to ensure the capacity to cover costs prior to
reimbursement or costs determined to be ineligible for reimbursement.
Evidence of this commitment and the amount of the commitment must
be included in the Applicant's resolution. To meet this requirement,
Applicants must submit:

(1) financial statements indicating adequate local unre-
stricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant's bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(2) evidence of an available line of credit or equivalent in
an amount equal to or exceeding the requirement in paragraph (1) of
this section; or

(3) the Certified Public Accountant (CPA) opinion letter
from the most recent audit and a statement from the CPA that indicates,
based on past experience with grant programs and past audits, the ap-
plicant has in place the best practices and financial capacity necessary
in order to effectively administer a HOME Program Activity [award].

§23.61.
ments.

Tenant-Based Rental Assistance (TBRA) Program Require-

(a) The Household must participate in a self-sufficiency pro-
gram.
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(b) The amount of assistance will be determined using the
Housing Choice Voucher method [Methed)].

(c) Households certifying to zero income must also complete a
questionnaire which includes a series of questions regarding how basic
hygiene, dietary, transportation, and other living needs are met.

(d) The minimum Household contribution toward gross
monthly rent must be 10 percent of the Household's gross monthly
income.

(e) Project funds are limited to:

(1) rental subsidy: The rental subsidy term is limited to no
more than twenty-four (24) months under a contract award. House-
holds served under a reservation agreement may be granted a twelve
(12) month extension, for a period of assistance not to exceed thirty-six
(36) month cumulatively. A household may be eligible for an addi-
tional twenty-four months of assistance, for a period of assistance not
to exceed sixty (60) months cumulatively, if:

(A) the Household [heusehold] has applied for a Sec-
tion 8 Housing Choice Voucher and is placed on a waiting list during
their TBRA participation tenure; and

(B) the Household [heuseheld] has not been removed
from the Section 8 Housing Choice Voucher waiting list due to failure
to respond to required notices or other ineligibility factors; and

(C) the Household [heuseheld] has not been denied par-
ticipation in the Section 8 Housing Choice Voucher program while they
were being assisted with HOME TBRA; and

(D) the Household [heusehold] did not refuse to partici-
pate in the Section 8 Housing Choice Voucher program when a voucher
was made available;

(2) security deposit: no more than the amount equal to two
(2) month's rent for the unit;[<]

(3) utility deposit in conjunction with a TBRA rental sub-

sidy.

(f) The payment standard must be the current U.S. Depart-
ment of Housing and Urban Development (HUD) "Fair Market Rent
for the Housing Choice Voucher Program" at the time the household
is income certified (or the rental coupon is executed). In instances
where the area rents exceed the established Fair Market Rent, the
Administrator [Centract Administrator (CA) or Reservation System
Partieipant (RSP)] may submit a written request to the Department for
approval of a higher payment standard. The request must be evidenced
by a market study. For HOME-assisted units, the payment standard
must be the current HOME rent applicable for the unit.

(g) The lease agreement start date must correspond to the date
of the TBRA rental coupon contract. The dates may be different only
upon prior approval of the Executive Director or his/her designee.

(h) Project soft costs are limited to $1,200 per Household as-
sisted for determining household income eligibility, including recertifi-
cation, and conducting Housing Quality Standards (HQS) inspections.
All costs must be reasonable and customary for the Administrator's ser-
vice area.

(i) [@w)] Funds for Administrative costs are limited to 4 [8] per-
cent of Direct Project Costs, excluding Match funds. Funds for Ad-
ministrative costs may be increased an additional 1 percent of Direct
Project Costs if Match is provided in an amount equal to 5 percent or
more of Direct Project Costs.

(4) [®)] Rental units must be inspected prior to occupancy, an-
nually upon Household recertification, and must comply with Housing
Quality Standards established by HUD.

$23.62. Tenant-Based Rental Assistance (TBRA) Administrative Re-
quirements.

(a) Commitment or Reservation of Funds. The Administrator
[€A or RSP] must submit the documents described in paragraphs (1) -
(8) of this subsection, with a request for the Commitment or Reserva-
tion of Funds:

(1) head of Household name and address of housing unit
for which assistance is being requested;

(2) a budget that includes the amount of Direct Project
Costs, Project soft costs, [and] Administrative costs requested, Match
to be provided, evidence that Direct Project Cost limitations are not
exceeded, and evidence that any duplication of benefit is addressed;

(3) verification of environmental clearance;

(4) acopy of the Household's intake application on a form
prescribed by the Department;

(5) certification of the income eligibility of the Household
signed by the Administrator [CA er RSP], and all Household members
age 18 or over, and including the date of the income eligibility determi-
nation. Administrator [CA er RSP] must submit documentation used
to determine the income and rental subsidy of the Household;

(6) identification of Lead-Based Paint (LBP);

(7) if applicable, documentation to address or resolve any
potential conflict of interest or duplication of benefit; and

(8) any other documentation necessary to evidence that the
Project meets the Program Rules.

(b) Disbursement of funds. The Administrator [CA er RSP]
must comply with all of the requirements described in paragraphs (1)
- (8) of this subsection for a request for disbursement of funds. Sub-
mission of documentation related to the Administrator [CA's or RSP's]
compliance with requirements described in paragraphs (1) - (8) of this
subsection may be required with a request for disbursement.

(1) If required or applicable, up to 50 percent of Direct
Project Costs for a Project may be drawn before providing evidence
of Match. Thereafter, each Administrator [€A er RSP] must provide
evidence of Match, including the date of provision, in accordance with
the percentage of Direct Project Costs disbursed;

(2) The property inspection must be signed and dated by
the inspector and Administrator [€A e RSP];

(3) Certification that its fiscal control and fund accounting
procedures are adequate to assure the proper disbursal of, and account-
ing for, funds provided, no Person that would benefit from the award
of HOME funds has provided a source of Match or has satisfied the
Applicant's cash reserve obligation or made promises in connection
therewith; that each request for disbursement of HOME funds is for
the actual cost of providing a service and that the service does not vio-
late any conflict of interest provisions;

(4) Expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure sub-
mitted for reimbursement. The Department may request Administrator
[€A or RSP] to make modifications to the disbursement request and is
authorized to modify the disbursement procedures set forth herein and
to establish such additional requirements for payment of HOME funds
to the Administrator or Developer [€EA; RSP, or Development Owner|
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as may be necessary or advisable for compliance with all Program Re-
quirements;

(5) With the exception of up to 25 percent of the total funds
available for Administrative costs, the request for funds for Admin-
istrative costs must be proportionate to the amount of Direct Project
Costs requested or already disbursed;

(6) Requests may come in up to ten (10) days in advance
of the first day of the following month;

(7) For final disbursement requests, submission of docu-
mentation required for Project completion reports; and

(8) The final request for disbursement must be submitted
to the Department with support documentation no later than sixty (60)
days after the termination date of the Contract in order to remain in
compliance with Contract and eligible for future funding. The Depart-
ment shall not be obligated to pay for costs incurred or performances
rendered after the termination date of a Contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304188

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ L4 ¢
SUBCHAPTER G. SINGLE FAMILY
DEVELOPMENT PROGRAM

10 TAC §§23.70 - 23.72

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 23,
Single Family HOME Program, Subchapter G, §§23.70 - 23.72,
concerning Single Family Development Program. The purpose
of the proposed amendments is to revise language to conform
the state HOME Rule with the federal HOME Investment Part-
nerships Program (HOME) regulations at 24 CFR Part 92, as
amended on July 24, 2013, and to add clarity to the State HOME
Rule.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the amendments
are in effect, enforcing or administering the amendments does
not have any foreseeable implications related to costs or rev-
enues of the state or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the amendments are in
effect, the public benefit anticipated as a result of the amend-
ments will be improved regulatory guidance to enhance the effi-
ciency and effectiveness of the HOME Program. There will not
be any economic cost to any individuals required to comply with
the amendments.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses.

REQUEST FOR PUBLIC COMMENT. The public comment
period will be held October 4, 2013, to November 4, 2013, to
receive input on the amendments. Written comments may be
submitted to the Texas Department of Housing and Community
Affairs, HOME Division, Jennifer Molinari, Rule Comments,
P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail to
HOME@tdhca.state.tx.us enter Rule Comments in the Subject
line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The amendments are proposed pur-
suant to Texas Government Code §2306.053, which authorizes
the Department to adopt rules.

The proposed amendments affect no other code, article, or
statute.

§23.70.  Single Family Development (SFD) Threshold and Selection
Criteria.

All Applicants and Applications must submit or comply with this sec-
tion.

(1) An Application for Community Housing Development
Organization (CHDO) certification.

(2) Ifthe total of the Department's Loan [Department loan]
equals more than 50 percent of the total development cost, except
for developments also financed with U.S. Department of Agriculture
(USDA) funds, the Applicant must provide:

(A) evidence of a line of credit or equivalent tool of
[equal to] at least $80,000 [10 percent of the total development cost]
from a financial institution that will be [is] available for use during the
proposed development activities; or

(B) aletter from a third party Certified Public Accoun-
tant (CPA) verifying the capacity of the owner or developer to provide
at least $80,000 [10 percent of the total development eost] as a short

term loan for development; and

(C) aletter from the developer's or owner's bank(s) con-
firming funds amounting to at least $80,000 is [10 pereent of the total
development ecost are] available.

(3) A proposed development plan that is consistent with
the requirements of this chapter, all other federal and state rules, and
includes:

(A) a floor plan and front exterior elevation for each
proposed unit which reflects the exterior building composition;

(B) aFEMA Issued Flood Map that identifies the loca-
tion of the proposed site(s);

(C) letters from local utility providers, on company let-
terhead, confirming each site has access to the following services: wa-
ter and wastewater, sewer, electricity, garbage disposal and natural gas,
if applicable;

(D) documentation of site control of each proposed lot:
A recorded warranty deed with corresponding executed settlement
statement; or a contract or option for the purchase of the proposed lots
that is valid for at least one hundred-twenty (120) days from the date
of application submission; and

(E) an "as vacant" appraisal of at least one of the pro-
posed lots if: The Applicant has an Identity of Interest with the seller or
current owner of the property; or any of the proposed property is part of
anewly developed or under-development subdivision in which at least
three other third-party sales cannot be evidenced. The purchase price
of any lot in which the current owner has an identity of interest must
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comply with the identity of interest transfer requirements in Chapter
10, Subchapter D of this title (relating to Underwriting and Loan Pol-
icy).

(4) The Department may prioritize Applications or other-
wise incentivize Applications that partner with other lenders to provide
permanent purchase money financing for the purchase of units devel-
oped with funds provided under this subchapter.

$23.71.  Single Family Development (SFD) Program Requirements.

(a) Eligible activities include the acquisition and New Con-
struction or acquisition and Rehabilitation of single family housing.
Single family housing units assisted with HOME funds must com-
ply with the required affordability requirements as defined at 24 CFR
§92.254.

(b) This Activity is a CHDO-eligible activity.

(¢) The Household's income must not exceed 80 percent area
median family income (AMFI) and the Household must complete a
homebuyer counseling program/class.

(d) Each unit must meet the design and quality requirements
described in paragraphs (1) - (5) of this subsection:

(1) for New Construction and Reconstruction, current
applicable International Residential Code, local codes, rehabilitation
standards, ordinances, and zoning ordinances in accordance with the
24 CFR §92.251(a);

(2) include the following amenities: Wired with RG-6
COAX or better and CAT3 phone cable or better to each bedroom and
living room; Blinds or window coverings for all windows; Disposal
and Energy-Star or equivalently rated dishwasher (must only be
provided as an option to each Household); Oven/Range; Exhaust/vent
fans (vented to the outside) in bathrooms; Energy-Star or equivalently
rated lighting in all rooms, which may include compact florescent
bulbs. The living room and each bedroom must contain at least one
ceiling lighting fixture and wiring must be capable of supporting ceil-
ing fans; and Paved off-street parking for each unit to accommodate
at least one mid-sized car and access to on-street parking for a second
car;

(3) contain no less than two bedrooms. Each unit must con-
tain complete physical facilities and fixtures for living, sleeping, eating,
cooking, and sanitation;

(4) each bedroom must be no less than 100 square feet;
have a length or width no less than 8 feet; be self contained with a
door; have at least one window that provides exterior access; and have
at least one closet that is not less than 2 feet deep and 3 feet wide and
high enough to contain at least 5 feet of hanging space; and

(5) be no less than 800 total net square feet for a two bed-
room home; no less than 1,000 total net square feet for a three bedroom
and two bathroom home; and no less than 1,200 total net square feet
for a four bedroom and two bathroom home.

(e) The total hard construction costs are limited as described
in paragraphs (1) and (2) of this subsection:

(1) Reconstruction and New Construction of site-built
housing: The hard construction costs are limited to $78 per square foot
and $85,000 or for Households of 6 or more Persons $90,000; and

(2) Rehabilitation that is not Reconstruction: $40,000.

(f) Developer fees (including consulting fees) are limited to 15
percent of the total hard construction costs.

(g) Construction period financing for each unit shall be struc-
tured as a zero [0] percent interest Loan [lear] with a six (6) month

term. The maximum construction Loan [lean] amount may not exceed
the total sales price less developer fees/profit, homebuyer closing costs,
and other ineligible Project costs. Prior to construction Loan [lean]
closing, a sales contract must be executed with a qualified homebuyer.

(h) In the instance that the Combined Loan to Value equals
more than 100 percent of the appraised value, the portion of the sales
price that exceeds 100 percent of the appraised value will be granted
to the developer to buy down the purchase price if the homebuyer is
receiving downpayment assistance or a first lien mortgage from the
Department.

(i) The HOME assistance to the homebuyer shall be structured
as a first and/or second lien Loan(s) [lean{s)]:

(1) the downpayment assistance is limited to $20,000 and
shall be structured as a ten (10) [fifteen (15)] year deferred, forgivable
Loan [lean] with a subordinate lien; and

(2) afirst lien conventional mortgage not provided by the
Department must meet the mortgage financing requirements applica-
ble to §23.41 of this chapter (relating to Homebuyer Assistance (HBA)
Program Requirements). If the Department is providing the first lien
mortgage with HOME financing, the Loan [lean] will be fully amor-
tizing with a thirty (30) year term. The Department will require a debt
to income ratio (back-end ratio) not to exceed 45 percent. The total es-
timated housing payment (including principal, interest, property taxes,
and insurance) shall be no less than 20 percent and no greater than
30 percent of the Household's gross monthly income. Should the es-
timated housing payment be less than 20 percent of the Household's
gross income, the Department shall reduce the amount of downpay-
ment assistance and/or charge an interest rate to the homebuyer such
that the total estimated housing payment is no less than 20 percent of
the homebuyer's gross income. In no instance shall the interest rate
charged to the homebuyer exceed 5 percent. The Department shall use
to the Household's income certification to make this determination.

(G) Earnest money is limited to no more than $500, which will
be credited to the homebuyer at closing. HOME funds may be used
to pay other reasonable and customary closing costs that are HOME
eligible costs.

(k) If a Household should become ineligible or otherwise
cease participation and a replacement Household is not located within
ninety (90) days of the end of the construction period, all additional
funding closings and draws on the award will cease and the Depart-
ment will require the Applicant to repay any outstanding construction
debt in full.

(1) The Division Director may approve the use of alterative
floor plans or lots from those included in the approved Application, pro-
vided the requirements of this section can still be met and such changes
do not materially affect the total budget.

(m) To ensure affordability, the Department will impose resale
or recapture provisions established in this chapter.

$23.72.  Single Family Development (SFD) Administrative Require-
ments.

(a) Commitment or Reservation of Funds. The Administrator
[Contract Administrator (CA) or Reservation Participant
RSP)] must submit the documents described in paragraphs (1) - (10)
of this subsection, with a request for the Commitment or Reservation
of Funds:

(1) head of Household name and address of housing unit
for which assistance is being requested;

(2) abudget that includes the amount of Project funds spec-
ifying the acquisition cost, construction costs, developer fees. A max-
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imum of 5 percent of hard construction costs for contingency items,
proposed Match to be provided, evidence that Project and soft cost lim-
itations are not exceeded, and evidence that any duplication of benefit
is addressed;

(3) verification of environmental clearance;

(4) acopy of the Household's intake application on a form
prescribed by the Department;

(5) certification of the income eligibility of the Household
signed by the Administrator [EA er RSP] and all Household members
age 18 or over, and including the date of the income eligibility determi-
nation. In instances where the total Household income is within $3,000
of the 80 percent AMF]I, all documentation used to determine the in-
come of the Household;

(6) identification of Lead-Based Paint (LBP);

(7) executed sales contract and documentation that the first
lien mortgage meets the eligibility requirements;

(8) if applicable, documentation to address or resolve any
potential conflict of interest, identity of interest, duplication of benefit,
or floodplain mitigation;

(9) appraisal, which includes post rehabilitation or recon-
struction improvements for Projects involving construction; and

(10) any other documentation necessary to evidence that
the Project meets the Program Rules.

(b) Loan closing. The Administrator or Developer [€A; RSP
or Development Owner| must submit the documents described in para-
graphs (1) - (3) of this subsection, with a request for the preparation of
Loan [lean] closing with the request for the Commitment or Reserva-
tion of Funds:

(1) atitle commitment to issue a title policy not older than
ninety (90) days when submitted for a Commitment of Funds that ev-
idences the property will transfer with no tax lien, child support lien,
mechanic's or materialman's lien or any other restrictions or encum-
brances that impair the good and marketable nature of title to the own-
ership interest and that the definition of Homeownership will be met.
Commitments that expire prior to execution of closing must be updated
at closing and must not have any adverse changes in order to close;

(2) within ninety (90) days after the Loan [lean] closing

date, the Administrator or Developer [Centract Administrator or De-

Owser] must submit to the Department the original recorded

deed of trust and transfer of lien, if applicable. Failure to submit these

documents within ninety (90) days after the Loan closing date will re-

sult in the Department withholding payment for disbursement requests;
and

(3) a draft settlement statement that is consistent with the
executed sales contract, the first lien mortgage loan requirements (as
applicable), and the terms of this Contract will be provided to Depart-
ment.

(c) Disbursement of funds. The Administrator [CA er RSP]
must comply with the requirements described in paragraphs (1) - (10)
of this subsection, for a request for disbursement of funds to reim-
burse eligible costs incurred. Submission of documentation related to
the Administrator's [CA's er RSP's] compliance with requirements de-
scribed in paragraphs (1) - (10) of this subsection may be required with
a request for disbursement:

(1) for construction costs, a down date endorsement to the
title policy not older than the date of the last disbursement of funds

or forty-five (45) days, whichever is later. For release of retainage the
down date endorsement must be dated at least forty (40) [thirty (30)]
days after the date of construction completion;

(2) if required or applicable, up to 50 percent of Direct
Project Costs for a Project may be drawn before providing evidence
of Match. Thereafter, each Administrator [€A er RSP] must provide
evidence of Match, including the date of provision, in accordance with
the percentage of Project funds disbursed;

(3) property inspections, including photographs of the
front and side elevation of the housing unit and at least one picture
of the kitchen, family room, one of the bedrooms and one of the
bathrooms with date and property address reflected on each photo.
The inspection must be signed and dated by the inspector and the
Administrator or Developer [CA; RSP, or Development Owner|;

(4) certification that its fiscal control and fund accounting
procedures are adequate to assure the proper disbursal of, and account-
ing for, funds provided, no Person that would benefit from the award
of HOME funds has provided a source of Match or has satisfied the
Applicant's cash reserve obligation or made promises in connection
therewith; that each request for disbursement of HOME funds is for
the actual cost of providing a service and that the service does not vio-
late any conflict of interest provisions;

(5) original, executed, legally enforceable Loan [lean]
documents containing remedies adequate to enforce any applicable
affordability requirements. Original documents must evidence that
such agreements have been recorded in the real property records of the
county in which the housing unit is located and the original documents
must be returned, duly certified as to recordation by the appropriate
county official,

(6) expenditures must be allowable and reasonable in ac-
cordance with federal, state, and local rules and regulations. The De-
partment shall determine the reasonableness of each expenditure sub-
mitted for reimbursement. The Department may request the Adminis-
trator or Developer [EA; RSP, or Development Owner] to make mod-
ifications to the disbursement request and is authorized to modify the
disbursement procedures set forth herein and to establish such addi-
tional requirements for payment of HOME funds to the Administrator

or Developer [CA; RSP, or Development Owner| as may be necessary
or advisable for compliance with all Program Requirements;

(7) table funding requests must be submitted to the Depart-
ment with complete documentation no later than ten (10) business days
prior to the anticipated Loan [lean] closing date. Such a request must
include a draft settlement statement, title company payee identification
information, the Administrator or Developer's [Pevelopment Ownet's]
authorization for disbursement of funds to the title company, request
letter from title company to the Texas Comptroller with bank account
wiring instructions, and invoices for soft costs being paid at closing;

(8) include the withholding of 10 percent of hard construc-
tion costs for retainage. Retainage will be held until at least forty (40)
[thirty (30)] days after completion of construction;

(9) for final disbursement requests, submission of docu-
mentation required for Project completion reports; and

(10) the final request for disbursement must be submitted
to the Department with support documentation no later than sixty (60)
days after the termination date of the Contract in order to remain in
compliance with Contract and eligible for future funding. The Depart-
ment shall not be obligated to pay for costs incurred or performances
rendered after the termination date of a Contract.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304204

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER H. APPLICATION AND
CERTIFICATION OF COMMUNITY HOUSING
DEVELOPMENT ORGANIZATIONS

10 TAC §23.80

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Housing and Community Affairs or in the
Texas Register office, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Department of Housing and Community Affairs (the
"Department") proposes the repeal of 10 TAC Chapter 23,
Subchapter H, §23.80, concerning Application Procedures for
Certification of Community Housing Development Organization
(CHDO). The purpose of the proposed repeal is to streamline
the CHDO certification process, and eliminate reiterating the
CHDO requirements in 24 CFR Part 92.

FISCAL NOTE. Timothy K. Irvine, Executive Director, has deter-
mined that, for each year of the first five years the repeal is in
effect, enforcing or administering the repeal does not have any
foreseeable implications related to costs or revenues of the state
or local governments.

PUBLIC BENEFIT/COST NOTE. Mr. Irvine also has determined
that, for each year of the first five years the repeal is in effect, the
public benefit anticipated as a result of the repeal will be to im-
proved regulatory guidance to enhance the efficiency and effec-
tiveness of the HOME Program. There will not be any economic
cost to any individuals required to comply with the repeal.

ADVERSE IMPACT ON SMALL OR MICRO-BUSINESSES. The
Department has determined that there will be no economic effect
on small or micro-businesses

REQUEST FOR PUBLIC COMMENT. The public comment pe-
riod will be held October 4, 2013, to November 4, 2013, to re-
ceive input on the proposed repeal. Written comments may
be submitted to the Texas Department of Housing and Com-
munity Affairs, HOME Division, Jennifer Molinari, Rule Com-
ments, P.O. Box 13941, Austin, Texas 78711-3941, or by e-mail
to HOME@tdhca.state.tx.us. Enter Rule Comments in the sub-
ject line. ALL COMMENTS MUST BE RECEIVED BY 5:00 P.M.
NOVEMBER 4, 2013.

STATUTORY AUTHORITY. The repeal is proposed pursuant to
Texas Government Code §2306.053, which authorizes the De-
partment to adopt rules.

The proposed repeal affects no other code, article, or statute.

$23.80. Application Procedures for Certification of Community
Housing Development Organization (CHDO).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304189

Timothy K. Irvine

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-3974

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 59. CONTINUING EDUCATION
REQUIREMENTS
16 TAC §59.3

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 59, §59.3, regarding the
continuing education program.

The proposed amendments to §59.3 implement Senate Bill (SB)
562, 83rd Legislature, Regular Session (2013) which amended
Texas Occupations Code, Chapter 1703, relating to the regu-
lation of polygraph examiners regarding mandatory continuing
education.

The proposed amendments to §59.3 add polygraph examiners to
the list of occupations regulated by the Department that require
continuing education.

Additional amendments to §59.3 are also being proposed to im-
plement House Bill (HB) 3038, 83rd Legislature, Regular Ses-
sion (2013) which eliminated the licensing and regulation of as-
sociate auctioneers. Since the Department no longer regulates
associate auctioneers, the proposed amendment deletes them
from the list of occupations that require continuing education.

Water well and pump installer apprentices are also proposed
to be deleted from §59.3. The Department believes that Texas
Occupations Code, Chapters 1901 and 1902, do not authorize
this regulation. Effective March 1, 2013, 16 TAC Chapter 76
was amended to remove all references to water well drillers and
pump installer apprentices.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed rule.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendment is in effect, the public
benefit will be added protection for the public health and safety
and to delete requirements that are no longer required.
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There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the rule
as proposed.

Since the Department has determined that the proposed amend-
ment will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, as detailed under Texas Gov-
ernment Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-
tronically to erule@tdlir.texas.gov. The deadline for comments is
30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations
Code, Chapters 51, 1703, 1802, 1901, and 1902, which au-
thorize the Texas Commission of Licensing and Regulation,
the Department's governing body, to adopt rules as necessary
to implement these chapters and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1703. No
other statutes, articles, or codes are affected by the proposal.

$59.3.  Purpose and Applicability.

These rules are promulgated to establish continuing education provider
and course requirements for the following occupations regulated by the
Department of Licensing and Regulation:

(1) (No change.)

(2) Auctioneers [and asseectate auetioneers], as provided by
Texas Occupations Code, Chapter 1802. Additional continuing educa-
tion requirements relating to auctioneers and associate auctioneers may
be found in Chapter 67 of this title.

(3)-(5) (No change.)

(6) Polygraph examiners, as provided by Texas Occupa-
tions Code, Chapter 1703. Additional continuing education require-
ments relating to polygraph examiners may be found in Chapter 88 of
this title.

(7) [€6)] Property tax consultants, as provided by Texas
Occupations Code, Chapter 1152. Additional continuing education re-
quirements relating to property tax consultants may be found in Chapter
66 of this title.

(8) [€D] Registered accessibility specialists, as provided
by Texas Government Code, Chapter 469. Additional continuing edu-
cation requirements relating to registered accessibility specialists may
be found in Chapter 68 of this title.

(9) [€®)] Towing operators, as provided by Texas Occupa-
tions Code, Chapter 2308. Additional continuing education require-
ments relating to towing operators may be found in Chapter 86 of this
title.

(10)  [€99] Water well drillers[;] and pump installers [ané
apprentiees], as provided by Texas Occupations Code, Chapters 1901
and 1902. Additional continuing education requirements relating to
water well drillers, pump installers, and apprentices may be found in
Chapter 76 of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304226

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ L4 ¢
CHAPTER 64. TEMPORARY COMMON
WORKER EMPLOYERS

16 TAC §64.80

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 64, §64.80, regarding the
temporary common worker employers program.

The proposed amendments to §64.80 reduce the application fee
for an initial and renewal license as part of the Department's an-
nual fee review. Other proposed amendments to this section
add the "Revised/Duplicate License/Certificate/Permit/Registra-
tion" fee to be consistent with the same fee in other Department
programs.

The proposed amendments are necessary to implement Texas
Occupations Code, §51.202, which requires the Texas Commis-
sion of Licensing and Regulation (Commission) to set fees in
amounts reasonable and necessary to cover the costs of ad-
ministering programs under the Department's jurisdiction. The
General Appropriations Act (GAA), 83rd Legislature, reduces the
amount of revenue that the Department is required to collect
above the amounts appropriated to the Department. Addition-
ally, Article VIII, Section 2 of the GAA requires that the Depart-
ment's revenue cover the cost of the Department's appropria-
tions and other direct and indirect costs. As aresult, the fees cur-
rently in place are above the amounts that will be required for the
Department to cover its costs. The decrease will not adversely
affect the administration and enforcement of the program.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the proposed rule. State revenue will
decrease by $13,080 in each year of the first five-year period the
proposed amendments are in effect.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be lower fees for licensees in this program and
therefore lower costs for licensees to conduct business, which
may be passed along as savings to consumers.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
proposed amendments will be either a decrease in fees owed to
the Department or no change in fees owed.

There will be no adverse effect on small or micro-businesses
or to persons who are required to comply with the section as
proposed.

Since the agency has determined that the rule will have no ad-
verse economic effect on small or micro-businesses, preparation
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of an Economic Impact Statement and a Regulatory Flexibility
Analysis, under Texas Government Code §2006.002, is not re-
quired.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711; by facsimile to (512) 475-3032; or by email
to erule@tdIr.texas.gov. The deadline for comments is 30 days
after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapter 51, and Texas Labor Code, Chapter 92, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department, in particu-
lar Texas Occupations Code, §51.202.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapter 51, and Texas Labor
Code, Chapter 92. No other statutes, articles, or codes are af-
fected by the proposal.

§64.80. Fees.

(a) The non-refundable application fee for an initial license is

$30 [$456].

(b) The non-refundable application fee for a renewal license
is $150 for licenses expiring before February 1, 2014; $30 for licenses
expiring on or after February 1, 2014.

(c) Revised/Duplicate
tion--$25.

License/Certificate/Permit/Registra-

(d) [€e)] Late renewal fees for licenses issued under this chap-
ter are provided under §60.83 of this title (relating to Late Renewal
Fees).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304217

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 71. WARRANTORS OF VEHICLE
PROTECTION PRODUCTS
16 TAC §71.80

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 71, §71.80, regarding the
warrantors of vehicle protection products program.

The proposed amendments to §71.80 reduce registration
and renewal fees as part of the Department's annual fee
review. Also, the wording for the duplicate or amended reg-
istration certificates has been changed to "Revised/Duplicate

License/Certificate/Permit/Registration" to be consistent with
the same fee in other Department programs.

The proposed amendments are necessary to implement Texas
Occupations Code, §51.202, which requires the Texas Commis-
sion of Licensing and Regulation (Commission) to set fees in
amounts reasonable and necessary to cover the costs of ad-
ministering programs under the Department's jurisdiction. The
General Appropriations Act (GAA), 83rd Legislature, reduces the
amount of revenue that the Department is required to collect
above the amounts appropriated to the Department. Addition-
ally, Article VIII, Section 2 of the GAA requires that the Depart-
ment's revenue cover the cost of the Department's appropria-
tions and other direct and indirect costs. As a result, the fees cur-
rently in place are above the amounts that will be required for the
Department to cover its costs. The decrease will not adversely
affect the administration and enforcement of the program.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the proposed rule. State revenue will
decrease by $11,250 in each year of the first five-year period the
proposed amendments are in effect.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be lower fees for licensees in this program and
therefore lower costs for licensees to conduct business, which
may be passed along as savings to consumers.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
proposed amendments will be either a decrease in fees owed to
the Department or no change in fees owed.

There will be no adverse effect on small or micro-businesses
or to persons who are required to comply with the section as
proposed.

Since the agency has determined that the rule will have no ad-
verse economic effect on small or micro-businesses, preparation
of an Economic Impact Statement and a Regulatory Flexibility
Analysis, under Texas Government Code §2006.002, is not re-
quired.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711; by facsimile to (512) 475-3032; or by email
to erule@tdir.texas.gov. The deadline for comments is 30 days
after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 2306, which authorize the Commission, the
Department's governing body, to adopt rules as necessary to
implement this chapter and any other law establishing a program
regulated by the Department, in particular Texas Occupations
Code, §51.202.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 2306. No
other statutes, articles, or codes are affected by the proposal.
§71.80. Fees.

(a) All fees are non-refundable.

(b) The original registration fee for a warrantor of vehicle pro-
tection products shall be $250 [$356].
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(c) The renewal registration fee is: [fees shall be]

(1) $350 for registrants who became obligated as warran-
tors of 0 to 999 vehicle protection product warranties during the twelve
(12) months preceding the date of the application for registrations ex-
piring before February 1, 2014; $250 for registrations expiring on or
after February 1, 2014;

(2) $750 for registrants who became obligated as warran-
tors of 1,000 to 1,999 vehicle protection product warranties during the
twelve (12) months preceding the date of the application for registra-
tions expiring before February 1, 2014; $500 for registrations expiring
on or after February 1, 2014; and

(3) $1,000 for registrants who became obligated as warran-
tors of 2,000 or more vehicle protection product warranties during the
twelve (12) months preceding the date of the application.

(d) Revised/Duplicate License/Certificate/Permit/Regis-

tration-- [A] $25 [fee shall be charged for duplicate or amended
R e ]

(e) Laterenewal fees for registrations issued under this chapter

are provided under §60.83 of this title (relating to Late Renewal Fees).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304216

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 72. PROFESSIONAL EMPLOYER
ORGANIZATION
16 TAC §§72.10, 72.20 - 72.23, 72.25, 72.70 - 72.73

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 72, §§72.10, 72.20 - 72.23,
72.25,72.70, and 72.71; and proposes new §72.72 and §72.73,
regarding the professional employer organization (PEO) pro-
gram (formerly staff leasing services).

The proposed amendments and new rules are necessary to im-
plement Senate Bill (SB) 1286, 83rd Legislature, Regular Ses-
sion (2013) which made changes to Texas Labor Code, Chap-
ter 91. The amendments to the law include replacing the out-
dated term "staff leasing services company" with "professional
employer organization”, replacing related terms, such as "as-
signed employee" with "covered employee”, and adding new
terms "coemployer" and "coemployer relationship." Some of the
more substantive changes to the law include authorizing a client
company to purchase workers' compensation insurance for cov-
ered employees and for the professional employer organization
to offer a self-funded health insurance plan, provided the plan is
approved by the Texas Department of Insurance.

The proposed amendments to §72.10 add definitions that clarify
some new terms used in SB 1286, and define "offer to perform"
consistent with other programs regulated by the Department.

The proposed amendments to §§72.20-72.23, 72.25, and 72.71
replace "staff leasing" with "professional employer organization”
and "assigned employee" with "covered employee."

The proposed amendments to §72.70 rewrite and reorganize the
section to clarify new notice requirements in SB 1286 relating
to providing notice to covered employees of the coemployment
relationship between a PEO and a client.

Proposed new §72.72 is added to clarify that a PEO is respon-
sible for providing to the Department which party in the coem-
ployment relationship (if any) carries workers' compensation in-
surance.

Proposed new §72.73 is added to clarify that a PEO that offers
a self-funded health insurance plan to covered employees must
provide proof to the Department that the plan is approved by the
Texas Department of Insurance.

William H. Kuntz, Jr., Executive Director, has determined that for
each year of the first five-year period the proposed amendments
and new rules are in effect there will be no direct cost to state
or local government as a result of enforcing or administering the
proposed rules.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments and new rules are in
effect, there will be no increase or decrease in revenue to the
state or local governments as a result of enforcing the proposed
rules. The public benefit is anticipated to be the potential for
cost and time savings to the regulated industry by developing
uniformity between the states in using current terminology and
licensing practices.

There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the rules
as proposed.

Since the Department has determined that the proposed amend-
ments and new rules will have no adverse economic effect on
small or micro-businesses, preparation of an Economic Impact
Statement and a Regulatory Flexibility Analysis, as detailed un-
der Texas Government Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-
tronically to erule@tdlr.texas.gov. The deadline for comments is
30 days after publication in the Texas Register.

The amendments and new rules are proposed under Texas Oc-
cupations Code, Chapter 51, and Texas Labor Code, Chapter
91, both of which authorize the Texas Commission of Licensing
and Regulation, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law es-
tablishing a program regulated by the Department.

The statutory provisions affected by the proposed amendments
and new rules are those set forth in Texas Occupations Code,
Chapter 51, and Texas Labor Code, Chapter 91. No other
statutes, articles, or codes are affected by the proposal.

§72.10. Definitions.
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The following words and terms, as used in this chapter and Texas Labor
Code, Chapter 91, have the following meanings, unless the context
clearly indicates otherwise.

(1) Department--Texas Department of Licensing and Reg-
ulation.

(2) Offering to Perform--Making a written or oral proposal,
contracting in writing or orally to perform professional employer ser-
vices, or advertising in any form through any medium that a person or
business entity is a professional employer organization, or that implies
in any way that a person or business entity is available to enter into a
professional employer services agreement.

(3) PEO--Professional Employer Organization.

(4) [€)] Person--Any individual, partnership, corporation,
or any other business entity.

(5) [63)] The Code--The Texas Labor Code, Chapter 91.
§72.20. License Requirements--Full License.

(a) Any person who performs or offers to perform PEO [staff
leasing] services as defined by the Code, must be licensed with the
department.

(b) To obtain an original PEO [staff leasing serviees] license, a
person must provide the department with all of the following required
information, on forms prescribed by the executive director:

(1) acompleted registration form, including any applicable
attachments or application forms;

(2) acompleted personal information form from each con-
trolling person as defined in Texas Labor Code §91.001(7);

(3) fingerprint cards for the applicant and any controlling
persons;

(4) acompleted criminal history questionnaire, as applica-
ble;

(5) documentation from the Texas Secretary of State rec-
ognizing the person's authority to do business in this state;

(6) proof of positive working capital as described under
§72.40; and

(7) the required fees.

(¢) Each individual applicant and all controlling persons must
pass a background investigation that includes:

(1) A comparison of the person's fingerprints by appropri-
ate state or federal law enforcement agencies with fingerprints on file;
and

(2) A criminal history check with appropriate state and fed-
eral law enforcement agencies.

(d) Falsification of a required document by the applicant is
grounds for denial and/or revocation of license.

(e) Falsification of documentation provided by a controlling
person disqualifies that person from serving as a controlling person on

the PEO [staff leasing serviees company|.

§72.21. License Renewal Requirements--Full License.

(a) Inorder for a PEO [staff leasing services eempany] to con-
tinue operating in this state, a license must be renewed annually.

(b) Non-receipt of a license renewal notice from the depart-
ment does not exempt a person from any requirements of this chapter.

(c) To renew a PEO [staff leasing serviees] license, a person
must provide the department with all of the following required infor-
mation, on forms prescribed by the executive director:

(1) acompleted registration form, including any applicable
attachments or application forms;

(2) acompleted personal information form from each con-
trolling person as defined in Texas Labor Code §91.001(7), or a form
indicating there has been no change in the personal information form
since the previous license application or renewal from each controlling
person;

(3) fingerprint cards for any new controlling persons;

(4) acompleted criminal history questionnaire, as applica-
ble;

(5) proof of positive working capital as described under
§72.40; and

(6) the required fees.

(d) Eachindividual applicant and all controlling persons of the
PEO [staff leasing service eompany| must submit to a background in-
vestigation as described in §72.20(c) each year at the time of renewal.

(e) Falsification of a required document by the applicant is
grounds for denial and/or revocation of license.

(f) Falsification of documentation provided by a controlling
person disqualifies that person from serving as a controlling person on

the PEO [staff leasing serviees company|.

(g) The department may refuse to renew a registration if the
applicant or a controlling person of the applicant has violated Texas
Labor Code, Chapter 91, this chapter, or a rule or an order issued by
the commission or executive director.

§72.22.  License Requirements--Limited License.
(a) To qualify for a limited license, a person at all times must:

(1) employ less than 50 covered [assigned] employees in
this state at any one time;

(2) not assign covered employees to client companies that
are based or domiciled in the state;

(3) not maintain an office in this state; and

(4) not solicit client companies located or domiciled in this
state.

(b) A person applying for a limited license must provide the
department with all of the following required information, on forms
prescribed by the executive director:

(1) acompleted registration form, including any applicable
attachments or application forms;

(2) acompleted personal information form from each con-
trolling person as defined in Texas Labor Code §91.001(7);

(3) acompleted criminal history questionnaire, as applica-
ble;

(4) proof of current licensure as a PEO [staff leasing ser-
viees eompany], in good standing, if licensed in another state;

(5) documentation from the Texas Secretary of State rec-
ognizing the person's authority to do business in this state;

(6) proof of positive working capital as described under
§72.40; and

(7) the required fees.
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(c) Falsification of a required document by the applicant is
grounds for denial and/or revocation of license.

(d) Falsification of documentation provided by a controlling
person disqualifies that person from serving as a controlling person on
the PEO [staff leasing services company|.

(e) After the person obtains the limited license, the person
must continue to meet all of the requirements under subsection (a)
in order to retain the limited license. Failure to continue meeting the
requirements will result in loss of the limited license.

§72.23.  License Renewal Requirements--Limited License.

(a) In order for a limited license PEO [staff leasing services
ecompany] to continue operating in this state, a limited license must be
renewed annually.

(b) Non-receipt of a limited license renewal notice from the
department does not exempt a person from any requirements of this
chapter.

(c) To continue qualification for a limited license, a person at
all times while licensed must:

(1) employ less than 50 covered [assigred] employees in
this state at any one time;

(2) not assign covered employees to client companies that
are based or domiciled in the state;

(3) not maintain an office in this state; and

(4) not solicit client companies located or domiciled in this
state.

(d) To renew a limited license, a person must provide the de-
partment with all of the following required information, on forms pre-
scribed by the executive director:

(1) acompleted registration form, including any applicable
attachments or application forms;

(2) acompleted personal information form from each con-
trolling person as defined in Texas Labor Code §91.001(7), or a form
indicating there has been no change in the personal information form
since the previous license application or renewal from each controlling
person;

(3) acompleted criminal history questionnaire, as applica-
ble;

(4) proof of current licensure as a PEO [staff leasing ser-
viees eompany/, in good standing, if licensed in another state;

(5) proof of positive working capital as described under
§72.40; and

(6) the required fees.

(e) Falsification of a required document by the applicant is
grounds for denial of the application and/or revocation of a license.

(f) Falsification of documentation provided by a controlling
person disqualifies that person from serving as a controlling person on

the PEO [staff leasing services company).

(g) The person must continue to meet all of the requirements
under subsection (a) in order to retain the limited license. Failure to
continue meeting the requirements will result in loss of the limited li-
cense.

§72.25. Use of Assurance Organization by Applicant or License
Holder.

(a) The department shall accept an approved assurance organ-
ization's written certification as evidence that an applicant or license
holder has met and continues to meet the criteria and obligations set
forth in this chapter and the Code. The department retains the right to
independently verify any information or certification provided by the
assurance organization, including the ability to verify information con-
tained in the assurance organization's databases.

(b) An applicant or licensee wishing to utilize the services of
an assurance organization shall execute, and the assurance organization
shall submit to the department, together with any fees, the appropriate
application form prescribed by the executive director which includes
a certification by the assurance organization that the license holder or
applicant is in compliance with the assurance organization's standards
which meet the requirements of the Code and the rules and a certifica-
tion by the licensee or applicant that the applicant is in full compliance
with all requirements of the Code and the rules, together with the li-
cense holder or applicant's authorization for the department to accept
information provided by the assurance organization on behalf of the
applicant or licensee.

(¢) Two or more applicants or license holders using the ser-
vices of an approved assurance organization and desiring to apply or
renew as a group, may do so provided that the applicants or license
holders apply or renew on a form prescribed by the executive director
and demonstrate that they have at least two of the following criteria in
common:

(1) financial statement;
(2) controlling person;

(3) insurance coverage; or
(4) ownership.

(d) Though qualified applicants may apply as a group, the de-
partment will issue licenses only to qualified applicants having unique
federal employment identification numbers.

(e) An approved assurance organization shall notify the de-
partment in writing no later than 10 days after it receives a complaint,
or becomes aware of information indicating that an applicant or license
holder utilizing its services is not in compliance with its obligations un-
der this chapter or the Code. The notification shall include the originals
or a certified copy of all such information in the assurance organiza-
tion's possession.

(f) Anapproved assurance organization shall notify the depart-
ment in writing no later than 10 days after the assurance organization
has made a determination that an accredited PEO [staff leasing eom-
pany] has violated any of the standards of accreditation of the assurance
organization.

(g) Should the department elect to take action against any bond
made available to it by an assurance organization because of a license
holder or applicant's violation of this chapter or the Code as determined
by the department, the department shall provide the assurance organ-
ization thirty (30) days written notice prior to taking action against
the bond. This notification requirement shall neither affect the depart-
ment's enforcement procedures nor affect the department's ability to
take appropriate disciplinary action against a licensee or applicant.

$§72.70.  Responsibilities of Licensee--General.
(a) Notices to Clients.

(1) A licensee must notify its clients of the name, mailing
address, and telephone number of the department. The notice also must
contain a statement that unresolved complaints concerning a licensee
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or questions concerning the regulation of PEOs [staff leasing serviees]
may be addressed to the department.

(2) The notice required by this subsection must be made a
part of all [eentractual] agreements between licensees and clients. The
notification shall appear in a typeface no smaller than the body of the
contract and shall be printed in bold face, all capital letters or contrast-
ing color of ink to set it out from the surrounding written material.

(b) Notices to Covered [Assigred] Employees.

(1) A licensee must provide a written professional
employer services agreement to [metifyy] each covered [assigned)]
employee that sets forth the coemployment relationship, and addition-
ally contains [ef] the name, mailing address, website, and telephone
number of the department. The agreement [netiee] also must contain
a statement that unresolved complaints concerning a licensee or
questions concerning the regulation of PEO [staff leasing] services
may be addressed to the department.

(2) A licensee must notify each covered [assigned] em-
ployee that, pursuant to §91.032(c) of the Code, a client company is
solely obligated to pay any wages for which:

(A) an obligation to pay is created by an agreement,
contract, plan, or policy between the client company and the covered

[assigned] employee; and
(B) the PEO [staff leasing serviees company| has not
contracted to pay.
H3) A licensee must provide the notices required by this
ast}

HA)  awallet size eard;}

fB) =& netice printed not less often than once every six
menths en a pay cheek stub; or}

HE) a separate piece of paper provided to the assigned
employee which may be part of a contract or other agreement with the
assigned employee-}

(3) [] Alicensee shall have each covered [assigned] em-
ployee sign a document indicating the covered [assigred] employee
has received the professional employer services agreement and other
[required] notices set forth in this subsection. The signed document
must be kept on file for two years after employment is terminated. The
signed document may be included as part of the professional employer
services agreement [a eentraet] or other agreement with the covered
[assigned] employee or may be a separate document.

(c) Notwithstanding subsection (b)(2), a PEO [staff leasing
eompany] may process payments for wages that it has not contracted
to pay at the request or direction of its clients.

(d) A licensee must update the information provided to the de-
partment as part of the original or renewal license application within 45
days after any change to the information.

§72.71.  Responsibility of Licensee--Records.

(a) Upon notification, the licensee shall allow the executive
director or his designee to audit records required by the Code and any
records required by this chapter.

(b) All licensees shall maintain the following documents for
two (2) years following the termination of a professional employer

[staff leasing] services agreement [contraet]:

(1) insurance coverage documents which may be required
for filing with the Texas Department of Insurance, or insurance cov-

erage documents which the licensee may be required to retain by the
Texas Department of Insurance;

(2) all documents pertaining to insurance claims;
(3) workers compensation coverage documents;

(4) all documents pertaining to workers' compensation
claims;

(5) professional employer [staff leasing] services
agreements [eentraets] between the license holder and client compa-
nies;

(6) employee tax records that may be required to be re-
tained by or filed with the Texas Workforce Commission;

(7) employee tax records that may be required to be re-
tained by or filed with the Internal Revenue Service; and

(8) employee tax records that may be required to be re-
tained by or filed with the county or state.

(c) This section does not require a licensee to obtain docu-
ments that it would not otherwise obtain in the course of business and
does not require a licensee to obtain documents from any other person
or entity. This section requires licensees to maintain copies of doc-
uments actually received in the course of business or required to be
maintained by the governmental entities listed in this section.

§72.72.  Workers' Compensation Coverage.

If a PEO or any of its clients purchases workers' compensation insur-
ance for the covered employees subject to their coemployment relation-
ship, the PEO must notify the department which client has purchased
the workers' compensation insurance within 45 days of obtaining the

coverage.
§72.73.  Self-funded Health Benefit Plans.

A PEO that offers a self-funded health insurance plan shall deliver to
the department the following, within 45 days of receiving approval
from the Texas Department of Insurance:

(1) acopy of the written approval to offer the plan from the
Texas Department of Insurance; and

(2) a copy of proof that the PEO has appointed the com-
missioner of the Texas Department of Insurance as its resident agent
for purposes of service of process in this state.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304222

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢
16 TAC §72.80

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 72, §72.80, regarding the
professional employer organization program (formerly staff
leasing services).
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The proposed amendments to §72.80 reduce the license and
renewal fees as part of the Department's annual fee review.
Also, the wording for issuance of the duplicate or revised license
fee has been changed to "Revised/Duplicate License/Certifi-
cate/Permit/Registration" to be consistent with the same fee in
other Department programs.

The proposed amendments are necessary to implement Texas
Occupations Code, §51.202 which requires the Texas Commis-
sion of Licensing and Regulation (Commission) to set fees in
amounts reasonable and necessary to cover the costs of ad-
ministering programs under the Department's jurisdiction. The
General Appropriations Act (GAA), 83rd Legislature, reduces the
amount of revenue that the Department is required to collect
above the amounts appropriated to the Department. Addition-
ally, Article VIII, Section 2 of the GAA requires that the Depart-
ment's revenue cover the cost of the Department's appropria-
tions and other direct and indirect costs. As a result, the fees cur-
rently in place are above the amounts that will be required for the
Department to cover its costs. The decrease will not adversely
affect the administration and enforcement of the program.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the proposed rule. State revenue will
decrease by $66,575 in each year of the first five-year period the
proposed amendments are in effect.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be lower fees for licensees in this program and
therefore lower costs for licensees to conduct business, which
may be passed along as savings to consumers.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
proposed amendments will be either a decrease in fees owed to
the Department or no change in fees owed.

There will be no adverse effect on small or micro-businesses
or to persons who are required to comply with the section as
proposed.

Since the agency has determined that the rule will have no ad-
verse economic effect on small or micro-businesses, preparation
of an Economic Impact Statement and a Regulatory Flexibility
Analysis, under Texas Government Code §2006.002, is not re-
quired.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711; by facsimile to (512) 475-3032; or by email
to erule@tdir.texas.gov. The deadline for comments is 30 days
after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapter 51, and Texas Labor Code, Chapter 91, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department, in particu-
lar Texas Occupations Code, §51.202.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapter 51, and Texas Labor
Code, Chapter 91. No other statutes, articles, or codes are af-
fected by the proposal.

$§72.80. Fees.
(a) Application Fees.

(1) All application fees are non-refundable.

(2) The application fee is a required fee that is separate
from the required license fee.

(3) The original application fee is $150.

(4) The renewal application fee is $150.

(5) The limited license original application fee is $150.

(6) The limited license renewal application fee is $150.
(b) License Fees.

(1) The license fee is a required fee that is separate from
the required application fee.

(2) The original license fee is:
(A) $150 [$250] for O to 249 assigned employees;

(B) $300 [$500] for 250 to 750 assigned employees;
and,

(C) $550[$750] for more than 750 assigned employees.
(3) The renewal license fee is:

(A) For [$250 for] 0 to 249 assigned employees, $250
for licenses expiring before February 1, 2014; $150 for licenses expir-
ing on or after February 1, 2014;

(B) For [$500 for 256] to 750 assigned employees, $500
for licenses expiring before February 1, 2014; $300 for licenses expir-
ing on or after February 1, 2014; and,

(C) For [$750 for] more than 750 assigned employees,
$750 for licenses expiring before February 1, 2014; $550 for licenses
expiring on or after February 1, 2014.

(4) The limited license original license fee is $150 [$750].

(5) The limited license renewal license fee is $750 for li-
censes expiring before February 1, 2014; $150 for licenses expiring on
or after February 1, 2014.

(c) Late renewal fees for licenses and limited licenses issued
under this chapter are provided under §60.83 of this title (relating to
Late Renewal Fees).

(d) Revised/Duplicate  License/Certificate/Permit/Registra-
tion-- [The fee for issuing a duplicate license or Limited license or for
changing the name on a license or limited license is] $25.

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304214

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: November 3, 2013

For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 73. ELECTRICIANS
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16 TAC §§73.10, 73.20, 73.24 - 73.26, 73.28, 73.53, 73.100

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 73, §§73.10, 73.20, 73.24
- 73.26, 73.28, 73.53, and 73.100 regarding the electricians
program.

The proposed amendments are necessary to implement House
Bill 796 (H.B. 796), 83rd Legislature, Regular Session (2013)
which amended Texas Occupations Code, Chapter 1305, re-
lating to the regulation of electricians, and updates the current
technical standard to the current edition of the National Electri-
cal Code.

The proposed amendments to §73.10 mirror the changes in def-
inition of an instrument in H.B. 796.

The proposed amendments to §73.20 add journeyman lineman
to the list of licensee types required to submit applications prov-
ing qualification for licensure and to pay an application fee.

Proposed amendments to §73.24 allow journeyman lineman li-
censees to obtain a reciprocal license in an equivalent state with-
out examination. It also requires that an applicant's qualifications
of training or experience be demonstrated on a form prescribed
by the Department.

The proposed amendments to §73.25 add journeyman lineman
licensees into continuing education requirements consistent with
the other license classes.

The proposed amendments to §73.26 require applicants for li-
censure as a journeyman lineman to provide verified proof of ex-
perience and training on a form acceptable by the Department.

Proposed amendments to §73.28 add journeyman lineman into
the list of emergency licenses that may be granted in case of a
declared emergency.

The proposed amendments to §73.53 add non-exempt journey-
man lineman work into the list of responsibilities of all persons
performing this work under applicable code and statutes.

The proposed amendments to §73.100 update technical require-
ments by adopting the most recent edition of the National Electri-
cal Code as adopted by the National Fire Protection Association,
Inc.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no direct cost to state or local government as a result
of enforcing or administering the proposed amendments.

Mr. Kuntz also has determined that for each year of the first five-
year period the proposed amendments are in effect, the public
benefit will be added protection for public health and safety.

There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the rules
as proposed.

Since the Department has determined that the proposed amend-
ments will have no adverse economic effect on small or micro-
businesses, preparation of an Economic Impact Statement and
a Regulatory Flexibility Analysis, as detailed under Texas Gov-
ernment Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,

Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-
tronically to erule@tdlir.texas.gov. The deadline for comments is
30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1305, which authorize the Texas Commission
of Licensing and Regulation, the Department's governing body,
to adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1305. No
other statutes, articles, or codes are affected by the proposal.

§73.10. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) - (26) (No change.)

(27) Journeyman Lineman--An individual who engages in
electrical work involving the maintenance and operation of equipment
associated with the transmission and distribution of electricity from the
electricity's original source to a substation for further distribution.

§73.20. Licensing Requirements--Applicant and Experience Re-
quirements.

(a) An applicant for a license must submit the required fees
with a completed application and the appropriate attachments:

(1) Applicants for Master Electrician, Master Sign Elec-
trician, Journeyman Electrician, Journeyman Sign Electrician, Resi-
dential Wireman, Journeyman Lineman, and Maintenance Electrician
licenses must submit documentation proving the required amount of
on-the-job-training.

(2) - (3) (No change.)

(4) An applicant for a journeyman lineman license must
submit documentation proving the required amount of training in an
apprenticeship program or the required amount of experience as a jour-
neyman lineman.

(b) - (d) (No change.)

§73.24.  Licensing Requirements-Waiver of Examination Require-
ments.

(a) An applicant who is licensed in another state that has en-
tered into a reciprocity agreement with Texas regarding licensure of
electricians, sign electricians, journeyman lineman, or residential ap-
pliance installers may obtain an equivalent license in Texas without
passing the examination, provided that all other licensure requirements
are met, as defined by Texas Occupations Code, Chapter 1305.

(b) - (¢) (No change.)

(d) Acceptable proof of an applicant's qualifications for a jour-
neyman lineman's license must be presented on a form prescribed by
the department that demonstrates the required amount of training in an
apprenticeship program or the required amount of experience as a jour-

neyman lineman.
§73.25.  Continuing Education.
(a) (No change.)

(b) For each renewal, an electrical apprentice, electrical
sign apprentice, journeyman electrician, master electrician, journey-
man sign electrician, master sign electrician, residential wireman,
journeyman lineman or maintenance electrician must complete four
hours of continuing education in:
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(1) the National Electrical Code, as adopted under Title 8,
Occupations Code §1305.101, or the current version of the National
Electrical Code, as approved by the National Fire Protection Associa-
tion (NFPA);

(2) state law and rules that regulate the conduct of li-
censees; and

(3) safety as defined in the National Fire Protection Asso-
ciation (NFPA) 70E.

(¢) - (n) (No change.)
§73.26.  Documentation of Required On-The-Job Training.

(a) Individual applicants for licensure as an electrician, sign
electrician, or residential appliance installer may meet requirements for
on-the-job training by providing verified proof, in a form acceptable to
the department, showing that the applicant has been supervised for the
requisite period by one or more persons licensed by any jurisdiction
as a master electrician or master sign electrician as appropriate for the
license.

(b) (No change.)

(¢) A journeyman lineman applicant may meet the require-
ments for training in an apprenticeship program or experience require-
ments for a journeyman lineman by providing verified proof, in a form
acceptable to the department.

$73.28.  Licensing Requirements--Emergency Licenses.
(a) - (b) (No change.)

() Emergency licenses will be classified as master, master
sign, journeyman, journeyman sign, residential wireman, journeyman
lineman, or maintenance electrician and will be issued to applicants at
a level equivalent to the license the applicant holds in another state.

(d) - ) (No change.)
§73.53.  Responsibilities of All Persons Performing Electrical Work.

All persons must perform non-exempt electrical work, non-exempt
electrical sign work, non-exempt journeyman lineman work, or
non-exempt residential appliance installation work in compliance
with applicable codes and ordinances. The department will interpret
applicable codes and ordinances for purposes of enforcement of the
Act.

§73.100. Technical Requirements.

Effective September 1, 2014 [204}] the Department adopts the Na-
tional Electrical Code, 2014 [264}] Edition as it existed on August 21
[25], 2013 [26486], as adopted by the National Fire Protection Associa-
tion, Inc.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304227

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: November 3, 2013

For further information, please call: (512) 463-7348

¢ ¢ ¢

16 TAC §73.80

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 73, §73.80, regarding the
electricians program.

The proposed amendments to §73.80(a)(5) and (b)(5) include a
new fee for application and renewal of a journeyman lineman's
license which is a new license class created by House Bill (H.B.)
796, 83rd Legislature, Regular Session (2013). The fees are
necessary for the administration of the new license under Chap-
ter 73. Other proposed amendments to §73.80 reduce various
application and renewal fees as part of the Department's annual
fee review.

Proposed amendments to this section also change the wording
for revised or duplicate license fees to "Revised/Duplicate Li-
cense/Certificate/Permit/Registration" fee to be consistent with
the same fee in other Department programs. In addition, the
Revised/Duplicate License/Certificate/Permit/Registration fees
for residential wireman and maintenance electrician have been
added to this section.

The proposed amendments are necessary to implement Texas
Occupations Code, §51.202, which requires the Texas Commis-
sion of Licensing and Regulation (Commission) to set fees in
amounts reasonable and necessary to cover the costs of ad-
ministering programs under the Department's jurisdiction. The
General Appropriations Act (GAA), 83rd Legislature, reduces the
amount of revenue that the Department is required to collect
above the amounts appropriated to the Department. Addition-
ally, Article VIII, Section 2 of the GAA requires that the Depart-
ment's revenue cover the cost of the Department's appropria-
tions and other direct and indirect costs. As a result, the fees cur-
rently in place are above the amounts that will be required for the
Department to cover its costs. The decrease will not adversely
affect the administration and enforcement of the program.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the proposed rule. State revenue will
decrease by $660,890 in each year of the first five-year period
the proposed amendments are in effect.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be lower fees for licensees in this program and
therefore lower costs for licensees to conduct business, which
may be passed along as savings to consumers.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
proposed amendments will be either a decrease in fees owed to
the Department or no change in fees owed.

There will be no adverse effect on small or micro-businesses
or to persons who are required to comply with the section as
proposed.

Since the agency has determined that the rule will have no ad-
verse economic effect on small or micro-businesses, preparation
of an Economic Impact Statement and a Regulatory Flexibility
Analysis, under Texas Government Code §2006.002, is not re-
quired.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
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Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711; by facsimile to (512) 475-3032; or by email
to erule@tdIr.texas.gov. The deadline for comments is 30 days
after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1305, which authorize the Commission, the
Department's governing body, to adopt rules as necessary to
implement this chapter and any other law establishing a program
regulated by the Department, in particular Texas Occupations
Code, §51.202.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1305. No
other statutes, articles, or codes are affected by the proposal.

$73.80. Fees.
(a) Application fees:

(1) Master Electrician--$45 [$50]

(2) Master Sign Electrician--$45 [$50]

(3) Journeyman Electrician--$30 [$35]

(4) Journeyman Sign Electrician--$30 [$35]

(5) Journeyman Lineman Electrician--$30

(6) [(5)] Residential Wireman--$20 [$25]

(7)  [€6)] Maintenance Electrician--$20 [$25]
(8)  [(P] Electrical Contractor--$110 [$115]
9
(10)

[€8)] Electrical Sign Contractor--$110 [$H5]
[(9)] Electrical Apprentice--$20
(11)  [649)] Electrical Sign Apprentice--$20
(12) [EHD] Residential Appliance Installer--$30 [$35]

(13) [@2)] Residential Appliance Installation Contractor-
-$110 [$H5]
(14) [3)] Apprentice Training Program Registra-
tion--$95 [$166]
(b) Renewal fees:

(1) Master Electrician--$50 for licenses expiring before
February 1, 2014; $45 for licenses expiring on or after February 1,
2014

(2) Master Sign Electrician--$50 for licenses expiring be-
fore February 1, 2014; $45 for licenses expiring on or after February
1, 2014

(3) Journeyman Electrician--$35 for licenses expiring be-
fore February 1, 2014; $30 for licenses expiring on or after February
1,2014

(4) Journeyman Sign Electrician--$35 for licenses expiring
before February 1, 2014; $30 for licenses expiring on or after February
1,2014

(5) Journeyman Lineman Electrician--$30

(6) [5)] Residential Wireman--$25 for licenses expiring
before February 1, 2014; $20 for licenses expiring on or after February
1,2014

(7) [€(6)] Maintenance Electrician--$25 for licenses expir-
ing before February 1, 2014; $20 for licenses expiring on or after Feb-

ruary 1, 2014

(8) [€B] Electrical Contractor--$115 for licenses expiring
before February 1, 2014; $110 for licenses expiring on or after February
1, 2014

(9) [€8)] Electrical Sign Contractor--$115 for licenses ex-
piring before February 1, 2014; $110 for licenses expiring on or after
February 1, 2014

(10) [(9)] Electrical Apprentice--$20

(11)  [(H0)] Electrical Sign Apprentice--$20

(12)  [E@H] Residential Appliance Installer--$40 for li-
censes expiring before February 1, 2014; $30 for licenses expiring on
or after February 1, 2014

(13) [@2)] Residential Appliance Installation Contractor-
-$115 for licenses expiring before February 1, 2014; $110 for licenses
expiring on or after February 1, 2014

(c) Late Renewal Fees. Late renewal fees for licenses issued
under this chapter are provided under §60.83 of this title (relating to
Late Renewal Fees).

(d) Revised/Duplicate  License/Certificate/Permit/Registra-
tion [ Revised or duplicate license] fees:

(1) All licenses except as set out below--$25
(2) Electrical Apprentice--$20

(3) Electrical Sign Apprentice--$20

(4) Residential Wireman--$20

(5) Maintenance Electrician--$20

(e) All fees are non-refundable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304215

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 75. AIR CONDITIONING AND
REFRIGERATION

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 75, §75.25 and §75.80, and
proposes the repeal of existing rule §75.26, regarding the Air
Conditioning and Refrigeration program.

Senate Bill (S.B.) 383, 83rd Legislature, Regular Session (2013),
amended Texas Occupations Code, Chapter 1302, related to
the regulation of air conditioning and refrigeration contractors
and technicians. S.B. 383 repealed Subchapter H of Chapter
1302, relating to the regulation of refrigerants and the state cer-
tificates of registration to purchase refrigerants, and it repealed
other related provisions throughout Chapter 1302. The proposed
repeal and amendments under Chapter 75 are necessary to im-
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plement the changes made by S.B. 383 to Texas Occupations
Code, Chapter 1302.

In addition, the Department's Air Conditioning and Refrigera-
tion Contractors Advisory Board recommended at its November
14, 2012, board meeting that the continuing education rules be
amended. The advisory board recommended that the total num-
ber of hours remain at eight hours per license period, but that the
number of hours required for statute and rule courses be reduced
from two hours to one hour. The proposed rules are necessary
to implement the advisory board's recommendation.

The proposed amendment to §75.25 reduces the number of con-
tinuing education hours required for statute and rule courses
from two hours to one hour. The total number of continuing edu-
cation hours will remain at eight hours per licensing period. This
proposed change will apply to contractor licenses that expire on
or after June 1, 2014.

Section 75.26 related to state certificates of registration to
purchase refrigerants is proposed for repeal, since Subchapter
H of Texas Occupations Code, Chapter 1302, was repealed
by S.B. 383. While the state certificates issued by the Depart-
ment are being eliminated, persons purchasing refrigerants
and equipment containing refrigerants will still need to comply
with the federal law and regulations for purchasing refrigerants
and equipment containing refrigerants, including obtaining the
required federal refrigerant certificate.

The proposed amendment to §75.80, related to fees, deletes
the fees associated with the state certificates of registration to
purchase refrigerants, which are being eliminated as a result of
S.B. 383. In addition, the wording for the "Revised/Duplicate Li-
cense/Certificate/Permit/Registration” fee has been changed to
be consistent with the same fee in other Department programs.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments and repeal
are in effect, there will be no cost to state or local government as
a result of enforcing or administering the proposed rules. While
there will be a reduction in state revenues from eliminating the
fees for the state certificate of registration to purchase refriger-
ants, this is a result of the statutory changes made by S.B. 383.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments and repeal are in ef-
fect, the public benefit will be the elimination of state regulatory
requirements and fees that were duplicative of federal require-
ments. Persons will no longer need a state certificate in addition
to a federal certificate to purchase refrigerants or equipment con-
taining refrigerants.

There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the rules
as proposed. The state certificate of registration to purchase re-
frigerants, which has a one-time registration fee of $25, is being
eliminated.

Since the agency has determined that the proposed amend-
ments and repeal will have no adverse economic effect on small
or micro-businesses, preparation of an Economic Impact State-
ment and a Regulatory Flexibility Analysis, as detailed under
Texas Government Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-

tronically to erule@tdlr.texas.gov. The deadline for comments is
30 days after publication in the Texas Register.

16 TAC §75.25, §75.80

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 1302, which authorize the Texas Commission
of Licensing and Regulation (Commission), the Department's
governing body, to adopt rules as necessary to implement these
chapters and any other law establishing a program regulated by
the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1302. No
other statutes, articles, or codes are affected by the proposal.

§75.25.  Continuing Education.
(a) Terms used in this section have the meanings assigned by
Chapter 59 of this title, unless the context indicates otherwise.

(b) To renew [a license as] an air conditioning and refrigera-
tion contractor license under Texas Occupations Code, Chapter 1302,
Subchapter F, that expires prior to June 1, 2014, a licensee must com-
plete eight hours of continuing education in courses approved by the
department, including two hours of instruction in Texas state law and
rules that regulate the conduct of licensees.

(c) To renew an air conditioning and refrigeration contractor
license under Texas Occupations Code, Chapter 1302, Subchapter F,
that expires on or after June 1, 2014, a licensee must complete eight
hours of continuing education in courses approved by the department,
including one hour of instruction in Texas state law and rules that reg-
ulate the conduct of licensees.

(d) [€e)] The continuing education hours must have been com-
pleted within the term of the current license, in the case of a timely re-
newal. For a late renewal, the continuing education hours must have
been completed within the one year period immediately prior to the
date of renewal.

() [€d] A licensee may not receive continuing education
credit for attending the same course more than once.

(f) [€e)] A licensee must retain a copy of the certificate of com-
pletion for a course for one year after the date of completion. In con-
ducting any inspection or investigation of the licensee, the department
may examine the licensee's records to determine compliance with this
subsection.

(g [H] To be approved under Chapter 59 of this title, a
provider's course must be dedicated to instruction in one or more of
the following topics:

(1) Texas Occupations Code, Chapter 1302, Air Condition-
ing and Refrigeration Contractors;

(2) Title 16, Texas Administrative Code, Chapter 75, Air
Conditioning and Refrigeration Administrative Rules;

(3) the International Mechanical Code, the Uniform Me-
chanical Code, or other applicable codes;

(4) ethics;
(5) business practices; or
(6) technical requirements.

$75.80. Fees.
(a) All application fees are non-refundable.

(b) Air Conditioning and Refrigeration Contractors.

(1) Contractor license application fee is $115.
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(2) Contractor license renewal application fee is $65.

(3) Revised/Duplicate  License/Certificate/Permit/Regis-
tration--[Revised or duplicate contractor license application fee is]
$25.

(4) The application fee for adding an endorsement to an
existing contractor license is $25.

[(c) Certificate of Registration for the Sale and Use of Refrig-
erants.|
{(2) Revised or duplicate certificate of registration applica-
(c) [€] Air Conditioning and Refrigeration Technicians.
(1) Technician registration application fee is $20.

(2) Certified technician designation application fee is $15.
This fee is in addition to the technician registration application fee.

(3) Technician registration renewal application fee (with or
without the certified technician designation) is $20.

(4) Revised/Duplicate License/Certificate/Permit/Regis-
tration--[Revised or duplicate technician registration application fee
(with or without the certified technician designation) is] $15.

(d) [e)] Late renewal fees for licenses and registrations issued
under this chapter are provided under §60.83 of this title (relating to
Late Renewal Fees).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304219

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢
16 TAC §75.26

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Licensing and Regulation or in the Texas Register
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The repeal is proposed under Texas Occupations Code, Chap-
ters 51 and 1302, which authorize the Commission, the Depart-
ment's governing body, to adopt rules as necessary to implement
these chapters and any other law establishing a program regu-
lated by the Department.

The statutory provisions affected by the proposed repeal are
those set forth in Texas Occupations Code, Chapters 51 and
1302. No other statutes, articles, or codes are affected by the
proposed repeal.

$§75.26. Sale and Use of Refrigerants--Certificate of Registration.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304221

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 87. USED AUTOMOTIVE PARTS
RECYCLERS
16 TAC §87.85

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas
Administrative Code (TAC) Chapter 87, §87.85, regarding the
used automotive parts recyclers program.

The proposed amendments to §87.85 reduce various permit
application, license, and renewal fees as part of the Depart-
ment's annual fee review. Also, the wording for the duplicate
and amended permit and license fees has been changed to
"Revised/Duplicate License/Certificate/Permit/Registration" to
be consistent with the same fee in other Department programs.

The proposed amendments are necessary to implement Texas
Occupations Code §51.202, which requires the Texas Commis-
sion of Licensing and Regulation (Commission) to set fees in
amounts reasonable and necessary to cover the costs of ad-
ministering programs under the Department's jurisdiction. The
General Appropriations Act (GAA), 83rd Legislature, reduces the
amount of revenue that the Department is required to collect
above the amounts appropriated to the Department. Addition-
ally, Article VIII, Section 2 of the GAA requires that the Depart-
ment's revenue cover the cost of the Department's appropria-
tions and other direct and indirect costs. As aresult, the fees cur-
rently in place are above the amounts that will be required for the
Department to cover its costs. The decrease will not adversely
affect the administration and enforcement of the program.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the proposed rule. State revenue will
decrease by $52,364 in each year of the first five-year period the
proposed amendments are in effect.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be lower fees for licensees in this program and
therefore lower costs for licensees to conduct business, which
may be passed along as savings to consumers.

The anticipated economic effect on small and micro-businesses
and to all other persons who are required to comply with the
proposed amendments will be either a decrease in fees owed to
the Department or no change in fees owed.

There will be no adverse effect on small or micro-businesses
or to persons who are required to comply with the section as
proposed.

Since the agency has determined that the rule will have no ad-
verse economic effect on small or micro-businesses, preparation
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of an Economic Impact Statement and a Regulatory Flexibility
Analysis, under Texas Government Code §2006.002, is not re-
quired.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711; by facsimile to (512) 475-3032; or by email
to erule@tdIr.texas.gov. The deadline for comments is 30 days
after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapters 51 and 2309, which authorize the Commission, the
Department's governing body, to adopt rules as necessary to
implement this chapter and any other law establishing a program
regulated by the Department, in particular Texas Occupations
Code §51.202.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 2309. No
other statutes, articles, or codes are affected by the proposal.

$87.85.  Fees.
(a) Application Fees.

(1) Permit Used Automotive Parts Facility Business.
(A) Original Application--$75 [$120]

(B) Renewal--$120 for permits expiring before Febru-
ary 1, 2014; $75 for permits expiring on or after February 1, 2014

[C) Duplicate Permit—$25}
D) Permit Amendment—$251

(2) Used Automotive Parts Recycling Employee License.
(A) Original Application--$25 [$36]

(B) Renewal--$30 for licenses expiring before February
1, 2014; $25 for licenses expiring on or after February 1, 2014

[(C) Duplicate License--$25]
D) Permit Amendment--$25]
(b) Risk-based inspections--$150

(c) Revised/Duplicate
tion--$25

License/Certificate/Permit/Registra-

(d) [€e)] Late renewal fees for licenses issued under this chap-
ter are provided under §60.83 of this title (relating to Late Renewal
Fees).

(e) [€H] All fees are non-refundable [nonrefundable] except
as provided for by commission rules or statute.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304220

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation

Earliest possible date of adoption: November 3, 2013

For further information, please call: (512) 463-7348

¢ ¢ ¢

CHAPTER 88. POLYGRAPH EXAMINERS

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC) Chapter 88, §§88.10, 88.20, and
88.70; proposes new §§88.25, 88.100, and 88.101; and pro-
poses the repeal of existing §88.100, regarding the polygraph
examiners program.

The proposed amendments, new rules, and repeal implement
Senate Bill (S.B.) 562, 83rd Legislature, Regular Session (2013)
which amended Texas Occupations Code, Chapter 1703, relat-
ing to the regulation of polygraph examiners.

The proposed amendment to §88.10 mirrors the statutory
changes in definition of an instrument in S.B. 562.

The proposed amendment to §88.20 deletes the licensing option
of a 12-month polygraph examiner internship. This alternative
was eliminated in statute by S.B. 562.

Proposed new §88.25 creates mandatory continuing education
requirements for polygraph examiners as required by S.B. 562.
Six hours of continuing education is mandated per year.

The proposed amendments to §88.70 change the term "curricu-
lum" to "training" or "training material" to update the terminology
to industry standards.

The Department proposes to repeal existing §88.100 to delete
the curriculum standards for the 12-month internship since it was
statutorily eliminated under S.B. 562. The Department proposes
to replace it with new §88.100 which updates the polygraph ex-
aminer education course to 320 hours of specific course con-
tent and hours for each subject consistent with current industry
standards. In addition, proposed new §88.100 delineates the
fundamental subjects and hours for the statutorily designated
six-month internship.

Proposed new §88.101 provides placement in the rules for the
consideration of other instruments and instrumentation by the
Texas Commission of Licensing and Regulation (Commission)
as provided for in S.B. 562.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments, new rules,
and repeal are in effect there will be no direct cost to state or
local government as a result of enforcing or administering the
proposed rules.

Mr. Kuntz also has determined that for each year of the first five-
year period the proposed amendments, new rules, and repeal
are in effect, the public benefit will be added protection for the
public health and safety.

The potential for additional cost to polygraph examiners will
come from the cost to obtain six hours of continuing education
credit; however, it is a change in statute, not rule, requiring
continuing education. The Department does not monitor the
fees that continuing education providers charge for hours or
courses, but a review of courses shows an average price of
$55 to $65 dollars for a six-hour course. Because the potential
for additional cost is in the statute, and not originating from a
rule requirement for continuing education, the Department has
determined that the proposed rules will not have an adverse
economic effect on small or micro-businesses or to persons who
are required to comply with the rules as proposed. Furthermore,
the Department does not anticipate any costs affiliated with
the polygraph course requirements, for the proposed rules
recognize the industry standards already used.
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Since the Department has determined that the proposed amend-
ments, new rules, and repeal will have no adverse economic ef-
fect on small or micro-businesses, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant Team Lead, General Counsel's Office,
Texas Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-
tronically to erule@tdlr.texas.gov. The deadline for comments is
30 days after publication in the Texas Register.

16 TAC §§88.10, 88.20, 88.25, 88.70, 88.100, 88.101

The amendments and new rules are proposed under Texas Oc-
cupations Code, Chapters 51 and 1703, which authorize the
Commission, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law
establishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51 and 1703. No
other statutes, articles, or codes are affected by the proposal.

§88.10.  Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly shows otherwise.

(1) - (6) (No change.)

(7) Instrument--A device used to test a subject to detect de-
ception or verify the truth of a statement including by recording visu-
ally, permanently, and simultaneously a subject's cardiovascular and
respiratory patterns. The term includes a lie detector, polygraph, de-
ceptograph, or any other similar or related device used to detect decep-
tion or verify the truth of a statement.

(8)-(14) (No change.)

§88.20.  Licensing Requirements--Polygraph Examiner.
To be eligible for a polygraph examiner license, an applicant must:

(1) submit a completed application on a department-ap-
proved form;

(2) pay the fee required under §88.80;

(3) provide a copy of an insurance policy, surety bond or
bond continuation certificate required under §88.40;
(4) either:
(A) hold a baccalaureate degree from a college or uni-
versity; or

(B) have active investigative experience during the five
(5) years preceding the application;

(5) graduate from a department-approved polygraph
school and satisfactorily complete a six (6) month polygraph examiner

internship;
HA) graduate from a department-approved pelygraph
sehoeol and satisfactorily complete a six (6) month polygraph examiner
. {689 saﬂsﬁaetemy complete a twelve (12) month pely-
graph examiner internship;]
(6) pass awritten and practical examination required under
§88.29; and

(7) successfully pass a criminal background check.

$88.25.  Continuing Education.

(a) Terms used in this section have the meanings assigned by
Chapter 59 of this title, unless the context indicates otherwise.

(b) To renew a license as a polygraph examiner, a licensee
must complete six hours of continuing education in courses approved

by the department.

(c) The continuing education hours must have been completed
within the term of the current license, in the case of a timely renewal.
For a late renewal, the continuing education hours must have been com-
pleted within the one year period immediately prior to the date of re-
newal.

(d) A licensee may not receive continuing education credit for
attending the same course more than once.

(e) To be approved under Chapter 59 of this title, a provider's
course must be dedicated to instruction in one or more of the following

topics:

(1) Texas Occupations Code, Chapter 1703, polygraph ex-
aminers;

(2) Title 16, Texas Administrative Code, Chapter 88, Poly-
graph Examiners Administrative Rules;

(3) other laws and rules that regulate the conduct of poly-
graph examiners;

(4) polygraph examiner-related laws, such as history and
development of polygraph, legal and ethical aspects of polygraph,
physiology, psychology, interrogation and interviews, chart interpre-
tation, question formulation and test construction, instrumentation
supervised testing and interviewing, and counseling and critique; and

(5) business practices, such as insurance, polygraph exam-
iner ethics, contracts, maintenance of trust accounts, and marketing.

(f) This section shall apply to providers and courses for poly-
graph examiners upon the effective date of this section.

(g) This section shall apply to polygraph examiner licenses is-
sued under Texas Occupations Code, Chapter 1703, Subchapter E that
expire on or after December 1, 2014.

(h) A licensee whose license has been placed on inactive sta-
tus, pursuant to Texas Occupations Code §51.4011 is not required to
complete continuing education as required by this section until the li-
censee seeks to change to "active" status.

$88.70.  General Responsibilities--Sponsor.
(a)- () (No change.)

(f) The sponsor must prepare and keep a monthly report of
all polygraph related work conducted by the trainee and all training
materials [eurriealum] used in the course of supervised instruction. The
report must contain the following information:

(1) For examinations directly observed by the sponsor:
(A) the examination date;
(B) the examinee's name;
(C) the employer's name (if applicable);
(D) the technique and type of instrument used;
(E) the type of test; and
(F) the result of test.
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(2) For examinations conducted outside the direct observa-
tion of the sponsor, the report must include paragraph (1)(A) - (E) and:

(A) the trainee's preliminary opinion of examination re-
sults;

(B) the date the sponsor reviewed the trainee's prelimi-
nary opinion;

(C) whether the sponsor's opinion confirmed or contra-
dicted the trainee's preliminary opinion;

(D) documentation of any real time communication
method used by the trainee to confer with the sponsor during the
course of the examination; and

(E) adescription of the assistance provided by the spon-
SOr.
(3) For training [eurriculum]:
(A) the number of hours of supervised instruction pro-
vided to trainee; and

(B) the type of training materials [eurriealum] used in
the course of supervised instruction.

(g) The sponsor must use in the course of supervised instruc-
tion the training materials [eurriewlam] approved and adopted under
§88.100.

(h) - G) (No change.)

§88.100.  Technical Requirements--Polygraph Examiner Course
Training Material and Internship.

(a) Polygraph Examiner Course--320 Hours.

(1) Polygraph techniques, methodology, instrumentation-
-20 hours.

(2) History and development--8 hours.

(3) Mechanics and functioning of the instrument compo-
nents (both analog and computerized), basic procedures for instrument
activation and operation, chart marking, etc.--20 hours.

(4) Semantics and test question construction--30 hours.

(5) Techniques of understanding the use of multi-technique
procedures, instruction for understanding the use of comparison ques-
tion techniques, relevant-irrelevant techniques, peak of tension proce-
dures--60 hours.

(6) Test data analysis. Skill development in chart analysis
providing an introductory knowledge of different chart analysis proce-
dures such as global procedures, numerical scoring procedures, etc.--50
hours.

(7) Interviewing/Post-Test Procedures. Skill development
in pre and post-test interview methods and procedures taught--14 hours.

(8) Ethics. A thorough understanding of the ethical obliga-
tions of the examiner to the polygraph examinee, to the client, and to
the profession--6 hours.

(9) Development of Student Skills. Development of the
student's proficiency in chart work, includes the student producing, a
minimum of 60 minutes of charts to be maintained in the student files;
not to include calibration charts and instruments maintenance time--40
hours.

(10) Legal issues. Instruction in the basic legal matters per-
tinent to the practice of polygraph; local, state, and federal applicable
regulations, admissibility issues, courtroom testimony, and others--8
hours.

(11) Psychological issues. Basic psychological and psy-
chophysiological issues forming the foundation of polygraph sciences-
-24 hours.

(12) Physiological issues. Basic physiological and
psychophysiological issues forming the foundation of polygraph
sciences--20 hours.

(13) Student evaluation--20 hours.

(b) Polygraph Examiner Internship--200 hours. A six month
internship training must contain at least the following:

(1) Interrogation and interviews including receiving case
briefing, pre-test interview and post-test interview--50 hours.

(2) Chart interpretation including all types of tests and re-
sponses, chart marking and test results; no deception indicated, decep-
tion indicated, inconclusive or no opinion--65 hours.

(3)  Question formulation and test construction consisting
of all types of tests, all types of question and semantics--65 hours.

(4) Instrumentation to include construction and mainte-
nance, trouble shooting and nomenclature--10 hours.

(5) Summary and general review--10 hours.

(6) Supervised testing and interviewing--minimum of 20
tests conducted in accordance with Texas Occupations Code, Chapter
1703.

(7) _Counseling and critique as required in opinion of spon-
sor--NA.

(c) This section shall apply to Polygraph Examinees license
applications received under Texas Occupations Code, Chapter 1703,
Subchapter E on or after March 1, 2014.

§88.101.

Other Instruments and Instrumentation.

The commission may adopt rules to identify other instruments and in-
strumentation requirements that are acceptable for use in this state.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304218

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

16 TAC §88.100

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Licensing and Regulation or in the Texas Register
office, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The repeal is proposed under Texas Occupations Code, Chap-
ters 51 and 1703, which authorize the Commission, the Depart-
ment's governing body, to adopt rules as necessary to implement
these chapters and any other law establishing a program regu-
lated by the Department.
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The statutory provisions affected by the proposed repeal are
those set forth in Texas Occupations Code, Chapters 51 and
1703. No other statutes, articles, or codes are affected by the
proposed repeal.

$§88.100.  Technical Requirements--Polygraph Examiner Internship
Curriculum.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304228

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-7348

¢ ¢ ¢

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401.
LOTTERY ACT
SUBCHAPTER D. LOTTERY GAME RULES
16 TAC §401.317

The Texas Lottery Commission (Commission) proposes amend-
ments to §401.317 "Powerball®" On-Line Game Rule. The pur-
pose of the proposed amendments is to make changes to the
Power Play add-on game feature, with the first drawing with the
new Power Play occurring on or around January 22, 2014 (sub-
ject to change by the executive director and/or the Multistate Lot-
tery Association Member Lotteries). The Texas Lottery presently
offers Powerball under an agreement between the Mega Mil-
lions Party Lotteries and MUSL (herein called the Reciprocal
Game Agreement). Should the Texas Lottery later decide to join
the MUSL Powerball Product Group, the Texas Lottery will offer
Powerball under the MUSL Powerball Group Rules, not the Re-
ciprocal Game Agreement.

ADMINISTRATION OF STATE

Kathy Pyka, Controller, has determined that for each year of the
first five years the amendments will be in effect, there will be no
significant fiscal impact for state or local governments as a re-
sult of the proposed amendments. There will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic cost to persons
required to comply with the amendments, as proposed. Further-
more, an Economic Impact Statement and Regulatory Flexibility
Analysis is not required because the amendments will not have
an economic effect on small businesses as defined in Texas Gov-
ernment Code §2006.001(2).

Michael Anger, Director of Lottery Operations, has determined
that for each year of the first five years the proposed amend-
ments will be in effect, the public benefit anticipated is that play-
ers will have the opportunity to participate in a new version of the
Power Play add-on game feature.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed

amendments may be submitted to Deanne Rienstra, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. The
Commission will hold a public hearing on this proposal at 9:00
a.m. on Wednesday, October 16, 2013, at 611 E. 6th Street,
Austin, Texas 78701. Comments must be received within 30
days after publication of this proposal in order to be considered.

These amendments are proposed under Texas Government
Code §466.015, which authorizes the Commission to adopt
rules governing the operation of the lottery, and under the
authority of Texas Government Code §467.102, which provides
the Commission with the authority to adopt rules for the enforce-
ment and administration of the laws under the Commission's
jurisdiction.

This proposal is intended to implement Texas Government Code,
Chapter 466.

$401.317.  "Powerball®" On-Line Game Rule.

(a) Powerball. Powerball is a Multi-State Lottery Association
(MUSL) on-line game, which has been opened to the participation of
the twelve states now conducting the Mega Millions on-line games, and
with which the Texas Lottery Commission has elected to participate un-
der an Agreement with MUSL (hereinafter called the Reciprocal Game
Agreement.) "Powerball" is authorized to be conducted by the execu-
tive director under the conditions of the Reciprocal Game Agreement,
MUSL rules, the laws of the State of Texas, this section, and under
such further instructions, directives, and procedures as the executive
director may issue in furtherance thereof. In this regard, the executive
director is authorized to issue such further instructions and directives as
may be necessary to conform the conduct and play of Powerball to the
requirements of the Reciprocal Game Agreement, if, in the opinion of
the executive director, such instructions, directives, and procedures are
in conformance with state law. If a conflict arises between this section
and §401.304 of this chapter (relating to On-Line Game Rules (Gen-
eral)), this section shall have precedence. The purpose of the Power-
ball game is the generation of revenue for MUSL Party Lottery mem-
bers and Mega Millions Party Lotteries participating under the Recip-
rocal Game Agreement, through the operation of a specially designed
multi-jurisdiction lottery game that will award prizes to ticket holders
matching specified combinations of numbers randomly selected in reg-
ularly scheduled drawings. In addition to other applicable rules con-
tained in Chapter 401, this section and definitions apply unless the con-
text requires a different meaning or is otherwise inconsistent with the
intention of the rules adopted by the MUSL or the MUSL Powerball
Group. To be clear, the authority to participate in the MUSL Powerball
game is provided to the Texas Lottery by MUSL. The conduct and play
of Powerball must conform to the MUSL Powerball game.

(b) Definitions.

(1) "Agent" or "retailer" means a person or entity autho-
rized by the Texas Lottery Commission (TLC) to sell lottery tickets.

by the terminals that are printed on a ticket and are played by a player
in the game-}
(2) [63)] "Drawing" means the formal process of selecting

winning numbers which determine the number of winners for each
prize level of the game.

(3) [4)] "Game board", "board", "panel", or "playboard"
means that area of the playslip [play shp;] which contains two sets of
numbered squares to be marked by the player, the first set containing
fifty-nine (59) squares, number one (1) through fifty-nine (59), and the
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second set containing thirty-five (35) squares, number one (1) through
thirty-five (35).

(4) [65)] "Game ticket" or "ticket" means an acceptable ev-
idence of play, which is a ticket produced by a terminal and meets the
specifications defined in the MUSL rules or the rules of each member
or participating Party Lottery (Ticket Validation).

(5) [€6)] "MUSL" means the Multi-State Lottery Associa-
tion, a government-benefit association wholly owned and operated by
the MUSL Party Member Lotteries. [an asseetation of gevernmental
lotteries:|

(6) [€H] "MUSL Board" means the governing body of the
MUSL which is comprised of the chief executive officer of each Party
Lottery member of MUSL. It does not include participating non-mem-
bers.

(7) [€8)] "On-Line Lottery Game" means a lottery game
which utilizes a computer system to administer plays, the type of game,
and amount of play for a specified drawing date, and in which a player
either selects a combination of numbers or allows number selection by
a random number generator operated by the terminal, referred to as
Quick Pick. MUSL will conduct a drawing to determine the winning
combination(s) in accordance with the Powerball rules and the Power-
ball drawing procedures.

(8) [(9)] "Party Lottery" means a state lottery or lottery of
a political jurisdiction or entity which is a member of MUSL, or is
a participating lottery, participating in Powerball pursuant to the Re-
ciprocal Game Agreement between the Mega Millions Party Lotteries
and [with] MUSL, and, in the context of these rules and the MUSL
Powerball Group Rules, that has joined in selling the Powerball game
or games.

(9) [(+®)] "Play" or "bet" means the six (6) numbers, the
first five (5) from a field of fifty-nine (59) numbers and the last one
(1) from a field of thirty-five (35) numbers, that appear on a ticket as a
single lettered selection and are to be played by a player in the game.

(10) [ED] "Playslip" [“Play Slip"] or "bet slip" means an
optically readable card issued by the Commission used by players of
Powerball to select plays and to elect all features. There shall be five
playboards [play beards] on each playslip. A playslip has no pecuniary
value and shall not constitute evidence of ticket purchase or of numbers
selected.

(11) [62)] "Powerball Group" means the MUSL member
group of lotteries which have [has] joined together to offer the Power-
ball product pursuant to the terms of the Multi-State Lottery Agreement
and the Powerball Group's rules, including the MUSL Powerball Draw-
ing Procedures. In these rules, wherever the term "Powerball Group"
is used it is referring to the MUSL Powerball Group.

(12) [E43)] "Prize" means an amount paid to a person or en-
tity holding a winning ticket. "No advertised Grand Prize in a Power-
ball game is a guaranteed amount, and all advertised prizes, even Set
Prizes, are estimated amounts."

(13) [E4)] "Set Prize" means all other prizes except the
Grand Prize that are advertised to be paid by a single cash payment
and, except in instances outlined in this section, will be equal to the
prize amount established by the MUSL Board for the prize level.

(14) [65)] "Terminal" means a device authorized by a
Party Lottery to function in an on-line, interactive mode with the
lottery's computer system for the purpose of issuing lottery tickets
and entering, receiving, and processing lottery transactions, including
purchases, validating tickets, and transmitting reports.

(15) [646)] "Winning numbers" means the six (6) numbers,
the first five (5) from a field of fifty-nine (59) numbers and the last one
(1) from a field of thirty-five (35) numbers, randomly selected at each
drawing, which shall be used to determine winning plays contained on
a game ticket.

(¢) Game Description.

(1) Powerball is a five (5) out of fifty-nine (59) plus one (1)
out of thirty-five (35) on-line lottery game, drawn every Wednesday
and Saturday, which pays the Grand Prize, at the election of the player
made in accordance with this rule or by a default election made in ac-
cordance with this rule, either on an annuitized pari-mutuel basis or as
a cash lump sum payment of the total cash held for this prize pool on
a pari-mutuel basis. Except as provided in this section, all other prizes
are paid on a set cash basis. To play Powerball, a player shall select five
(5) different numbers, from one (1) through fifty-nine (59), and one (1)
additional number from one (1) through thirty-five (35), for input into
a terminal. The additional number may be the same as one of the first
five numbers selected by the player. Tickets can be purchased for two
dollars (U.S. $2.00), including any specific statutorily- mandated tax of
a Party Lottery to be included in the price of a lottery ticket, either from
a terminal operated by an agent (i.e., a clerk-activated [elerk aetivated)]
terminal) or from a terminal operated by the player (i.e., a player-ac-
tivated [player aetivated] terminal). If purchased from an agent, the
player may select a set of five numbers and one additional number by
communicating the six (6) numbers to the agent, or by marking six
(6) numbered squares in any one game board on a playslip [play slip]
and submitting the playslip [play shp] to the agent or by requesting
Quick Picks ["quick pieks"] from the agent. The agent will then issue
a ticket, via the terminal, containing the selected, or terminal-generated
[terminal generated], set or sets of numbers, each of which constitutes
a game play. Tickets can be purchased from a player-activated [player
aetivated] terminal by using the Quick Pick buttons or by inserting a

playslip [play slip] into the machine.

(2) Claims. A ticket (subject to the validation requirements
set forth in subsection (g) of this section (Ticket Validation)) shall be
the only proof of a game play or plays and the submission of a win-
ning ticket to the issuing Party Lottery or its authorized agent shall be
the sole method of claiming a prize or prizes. A playslip [play slip]
has no pecuniary or prize value and shall not constitute evidence of
ticket purchase or of numbers selected. A terminal-produced [terminal
predueed] paper receipt has no pecuniary or prize value and shall not
constitute evidence of ticket purchase or of numbers selected.

(3) Cancellations Prohibited. A ticket may not be voided
or canceled by returning the ticket to the selling agent or to the lottery,
including tickets that are printed in error. No ticket which can be used to
claim a prize shall be returned to the lottery for credit. Tickets accepted
by retailers as returned tickets and which cannot be re-sold shall be
deemed owned by the bearer thereof.

(4) Player Responsibility. It shall be the sole responsibility
of the player to verify the accuracy of the game play or plays and other
data printed on the ticket. The placing of plays is done at the player's
own risk through the on-line [en line] agent who is acting on behalf of
the player in entering the play or plays.

(5) Entry of Plays. Plays may only be entered manually us-
ing the lottery retailer terminal touch screen or by means of a playslip
[play skip] provided by the Party Lottery and hand-marked by the player
or by such other means approved by the Party Lottery. Retailers shall
not permit the use of facsimiles of playslips [play ships], copies of
playslips [play slips], or other materials that are inserted into the termi-
nal's playslip [play slip] reader that are not printed or approved by the
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Party Lottery. Retailers shall not permit any device to be connected to a
lottery terminal to enter plays, except as approved by the Party Lottery.

(6) Subscription sales. A subscription sales program may
be offered, at the discretion of the executive director.

(d) Prize Pool.
(1) Prize Pool.

(A) For the MUSL Powerball Group Lotteries, the
[Fhe] prize pool for all prize categories shall consist of fifty percent
of each drawing period's sales, including any specific statutorily-
mandated tax of a Party Lottery to be included in the price of a
lottery ticket, after the prize pool accounts and prize reserve accounts
are funded to the amounts set by the Product Group. Any amount
remaining in the prize pool at the end of this game shall be returned
to all lotteries participating in the prize pool at the end of all claim
periods of all Party Lotteries, carried forward to a replacement game,
or expended in a manner as directed by the Members of the Powerball
Group in accordance with jurisdiction statute. [state law:]

(B) For the Party Lotteries which are not a member of
the MUSL Powerball Group, the prize pool for all prize categories shall
consist of fifty percent of each drawing period's sales, including any
specific statutorily mandated tax of a Party Lottery to be included in
the price of a lottery ticket. Any amount remaining in the prize pool
at the end of this game shall be carried forward to a replacement game
or expended in a manner as directed by the Powerball Group in accor-
dance with state law.

(2) Expected Prize Payout Percentages. The Grand Prize
shall be determined on a pari-mutuel basis. Except as provided in this
section, all other prizes awarded shall be paid as set cash prizes with
the following expected prize payout percentages:

Figure: 16 TAC §401.317(d)(2) (No change.)

(A) The prize money allocated to the Grand Prize cat-
egory shall be divided equally by the number of plays [game beards]
winning the Grand Prize. If sales proceeds are not sufficient to pay a
Grand Prize [jackpet prize], the Commission shall use funds from other
authorized sources, including the State Lottery Account as identified in
Government Code, §466.355.

(B) For the MUSL Powerball Group Lotteries, the [The
prize pool allocated to the Set Prizes] Set Prize Pool (for
[¢the] cash prizes of $1,000,000 or less) shall be carried forward to
subsequent draws if all or a portion of it is not needed to pay the Set
Prizes awarded in the current draw. Ifthe total of the Set Prizes awarded
in a drawing exceeds the percentage of the prize pool allocated to the
Set Prizes, then the amount needed to fund the Set Prizes, including
the Power Play prizes, awarded shall be drawn first from the amount

(D) [O)] If, after these sources are [this seuree is] de-
pleted, there are not sufficient funds to pay the Set Prizes awarded,
including Power Play Prizes, then the highest Set Prize [set prize] shall
become a pari-mutuel prize. If the amount of the highest Set Prize [set
prize], when paid on a pari-mutuel basis, drops to or below the next
highest Set Prize [set prize] and there are still not sufficient funds to
pay the remaining Set Prizes awarded, then the next highest Set Prize
[set prize] shall become a pari-mutuel prize. This procedure shall con-
tinue down through all Set Prize [set pfize] levels, if necessary, until
all Set Prize [set prize] levels become pari-mutuel prize levels. [In that
instance, the money available from the funding sources listed in this
rule shall be divided among the winning plays in proportion to their
respective prize pereentages. ]

(E) The Party Lotteries which are not a member of the
MUSL Powerball Group shall independently calculate their set pari-
mutuel prize amounts. Both groups, the non-member Party Lotteries
and the MUSL Powerball Group, shall then agree to set the pari-mutuel
prize amounts for all lotteries selling the game at the lesser of the in-
dependently-calculated prize amounts.

(e) Probability of Winning Plays. The following table sets
forth the probability of winning plays and the probable distribution of
winning plays [winners] in and among each prize category, based upon
the total number of possible combinations in Powerball.

Figure: 16 TAC §401.317(e) (No change.)

(f) Prize Payment.

(1) Grand Prizes. The advertised Grand Prize in a Power-
ball game is not a guaranteed amount; it is an estimated amount, and
all advertised prizes, even advertised Set Prizes, are estimated amounts.
At the time of ticket purchase, a person may select the option for pay-
ment of the cash value or annuitized payments of a share of the Grand
Prize if the play is a winning play.

(A) If no payment option is selected--With the excep-
tion of a ticket purchase using the GT Mini terminal, which has no
default, the default payment option, where an option is not chosen by
the player, will be the cash value option.

(B) Selection of the option for payment of the cash
value or annuitized payments of a share of the Grand Prize if the play
is a winning play is a selection made at the time of purchase and is
final and cannot be revoked, withdrawn, or otherwise changed. Shares
of the Grand Prize shall be determined by d1v1dmg the cash available
in the Grand Prize Pool equally among all winning plays [winners] of
the Grand Prize. A player(s) who elects [Winner(s) whe eleet] a cash
payment shall be paid his/her [their] share(s) in a single cash payment.
The annuitized option prize shall be determined by multiplying the
winning play's [a winner's] share of the Grand Prize Pool by the

allocated to the Set Prizes, and carried forward from previous draws,
if any, and second from the Powerball Group's Set Prizes Reserve Ac-
count, if available, not to exceed forty million dollars ($40,000,000.00)
per drawing. [from the following source: the amount allocated to the
Set Prizes and carried forward from previous draws, if any.]

(C) For the Party Lotteries which are not a member of
the MUSL Powerball Group, the prize pool percentage allocated to
the Set Prizes (the cash prizes of $1,000,000 or less) shall be carried
forward to subsequent draws if all or a portion of it is not needed to pay
the Set Prizes awarded in the current draw. If the total of the Set Prizes
awarded in a drawing exceeds the percentage of the prize pool allocated
to the Set Prizes, then the amount needed to fund the Set Prizes awarded
shall be drawn from the amount allocated to the Set Prizes and carried
forward from previous draws, if any.

annuity factor established in accordance with Texas law and the rules
of the Texas Comptroller of Public Accounts. The annuity factor
is determined by the best total securities price obtained through a
competitive bid of qualified, pre-approved brokers made after it is
determined that the prize is to be paid as an annuity prize. Neither
MUSL nor any Party Lottery shall be responsible or liable for changes
in the advertised or estimated annuity prize amount and the actual
amount purchased after the prize payment method is actually known
to MUSL. In certain instances announced by the Powerball Group,
the Grand Prize shall be a guaranteed amount and shall be determined
pursuant to paragraph (6) [(5)] of this subsection. If individual shares
of the cash held to fund an annuity is less than $250,000, the Powerball
Group, in its sole discretion, may elect to pay the winners their share
of the cash held in the Grand Prize Pool. All annuitized prizes shall be
paid annually in thirty (30) payments with the initial payment being
made in cash, to be followed by twenty-nine (29) payments funded
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by the annuity. All annuitized prizes shall be paid annually in thirty
(30) graduated payments, as provided by the MUSL rules, (increasing
each year) at a rate as determined by the MUSL Product Group. Prize
payments may be rounded down to the nearest one thousand dollars
($1,000). Annual payments after the initial payment shall be made by
the lottery on the anniversary date or if such date falls on a non-busi-
ness day, then the first business day following the anniversary date of
the selection of the jackpot winning numbers. Funds for the initial
payment of an annuitized prize or the lump sum cash prize shall be
made available by MUSL for payment by the Party Lottery no earlier
than the fifteenth calendar day (or the next banking day if the fifteenth
day is a holiday) following the drawing. If necessary, when the due
date for the payment of a prize occurs before the receipt of funds in
the prize pool trust sufficient to pay the prize, the transfer of funds
for the payment of the full lump sum cash amount may be delayed
pending receipt of funds from the party lotteries. The identification of
the securities to fund the annuitized prize shall be at the sole discretion
of the State of Texas. If the State of Texas purchases the securities,
or holds the prize payment annuity for a Powerball prize won in this

has elected the annuitized option prize, then the amount of cash in the
Grand Prize Pool shall be an amount equal to the guaranteed annuitized
amount divided by the average annuity factor of the most recent three
best quotes provided by MUSL's pre-approved qualified brokers sub-
mitting quotes. In no case, shall quotes be used which are more than
two weeks old and if less than three quotes are submitted, then MUSL
shall use the average of all quotes submitted. Changes in the alloca-
tion of prize money shall be designed to retain approximately the same
prize allocation percentages, over a year's time, set out in the Powerball
Group Rules [these ]. Minimum guaranteed prizes or increases
may be waived if the alternate funding mechanism set out in subsec-
tion (d)(2)(B) of this section becomes necessary.

(7) Limited to Highest Prize Won. The holder of a winning
ticket may win only one prize per board in connection with the winning
numbers drawn, and shall be entitled only to the prize won by those
numbers in the highest matching prize category.

(8) Prize Claim Period. Prizes must be claimed no later
than 180 days after the draw date. [Prize elaims shall be submitted

state, the prize winner will have no recourse on the MUSL or any
other Party Lottery for payment of that prize.

(2) Payment of Prize Payments upon the Death of a Prize
Winner. In the event of the death of a prize winner, payments may
[wiH] be made in accordance with §401.310 of this chapter (relating to
Payment of Prize Payments Upon Death of Prize Winner), otherwise,
payment of prize payments will be made to the estate of a deceased

within the period set by the Party Lottery selling the ticket. If no such
180 days after the drawing date:]

(g) Ticket Validation. To be a valid ticket and eligible to re-
ceive a prize, a ticket shall satisfy all the requirements established
by the Commission for validation of winning tickets sold through its
on-line [en line] system and any other validation requirements adopted

prize winner in accordance with Texas Government Code §466.406.

(3) Low-Tier Cash Prize Payments. All low-tier cash
prizes (all prizes except the Grand Prize) shall be paid in cash or
warrants through the Party Lottery which sold the winning ticket(s).
A Party Lottery may begin paying low-tier cash prizes after receiving
authorization to pay from the MUSL central office.

(4) Prizes Rounded. Annuitized payments of the Grand
Prize or a share of the Grand Prize may be rounded to facilitate the
purchase of an appropriate funding mechanism. Breakage on an an-
nuitized Grand Prize win shall be added to the first cash payment to
the winner or winners. Prizes other than the Grand Prize, which, under
this section, may become single-payment, pari-mutuel prizes, may be
rounded down so that prizes can be paid in multiples of whole dollars.
Breakage resulting from rounding these prizes shall be carried forward
to the prize pool for the next drawing.

(5) Rollover. If the Grand Prize is not won in a drawing,
the prize money allocated for the Grand Prize shall roll over and be
added to the Grand Prize Pool for the following drawing.

(6) Funding of Guaranteed Prizes. The Powerball Group
may offer guaranteed minimum Grand Prize amounts or minimum in-
creases in the Grand Prize amount between drawings or make other
changes in the allocation of prize money where the Powerball Group
finds that it would be in the best interest of the game. If a minimum
Grand Prize amount or a minimum increase in the Grand Prize amount
between drawings is offered by the Powerball Group, then the Grand
Prize shares shall be determined as follows. If there are multiple Grand
Prize winning plays [winners] during a single drawing, each selecting
the annuitized option prize, then a winning play's [winners] share of
the guaranteed annuitized Grand Prize shall be determined by dividing
the guaranteed annuitized Grand Prize by the number of winning plays
[winners]. If there are multiple Grand Prize winning plays [winners)
during a single drawing and at least one of the Grand Prize ticket hold-
ers [winners)] has elected the annuitized option prize, then the best bid
submitted by MUSL's pre-approved qualified brokers shall determine
the cash pool needed to fund the guaranteed annuitized Grand Prize.
If no claimant [winner] of the Grand Prize during a single drawing

by the Powerball Group and the MUSL Board. The MUSL and the
Party Lotteries shall not be responsible for tickets which are altered in
any manner.

(h) Ticket Responsibility.

(1) Signature. Until such time as a signature is placed upon
a ticket in the area designated for signature, a ticket shall be owned by
the bearer of the ticket. When a signature is placed on the ticket in the
place designated, the person whose signature appears in such area shall
be the owner of the ticket and shall be entitled (subject to the validation
requirements in subsection (g) of this section (Ticket Validation) and
state or district law) to any prize attributable thereto.

(2) Multiple Claimants. The issue of multiple claimants
shall be handled in accordance with Texas Government Code Chapter
466 and §401.304 of this chapter.

(3) Stolen Tickets. The Powerball Group, the MUSL and
the Party Lotteries shall not be responsible for lost or stolen tickets.

(4) Prize Claims. Prize claim procedures shall be governed
by the rules of the Commission as set out in §401.304 of this subchap-
ter and any internal procedures used by the Commission. The MUSL
and the Party Lotteries shall not be responsible for prizes that are not
claimed following the proper procedures as determined by the selling

lottery.
(i) Ineligible Players.
(1) Aticket or share fora MUSL game issued by the MUSL

or any of its Party Lotteries shall not be purchased by, and a prize won
by any such ticket or share shall not be paid to:

(A) aMUSL employee, officer, or director;

(B) acontractor or consultant under agreement with the
MUSL to review the MUSL audit and security procedures;

(C) anemployee of an independent accounting firm un-
der contract with MUSL to observe drawings or site operations and
actually assigned to the MUSL account and all partners, shareholders,
or owners in the local office of the firm; or
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(D) an immediate family member (parent, stepparent,
child, stepchild, spouse, or sibling) of an individual described in sub-
paragraphs (A), (B), and (C) of this paragraph and residing in the same
household.

(2) Those persons designated by a Party Lottery's law as
ineligible to play its games shall also be ineligible to play the MUSL
game in that Party Lottery's jurisdiction.

(j) Applicable Law. In purchasing a ticket, the purchaser
agrees to comply with and abide by all applicable laws, rules, regula-
tions, procedures, and decisions of the Party Lottery where the ticket
was purchased.

(k) Powerball Special Game Rules: Powerball Power Play.

(1) Power Play Description. The Powerball Power Play is
a limited extension of the Powerball game and is conducted in accor-
dance with the Powerball game rules and other lottery rules applicable
to the Powerball game except as may be amended herein. Power Play
will begin at a time announced by the Party Lottery and will continue
until discontinued by the lottery. Power Play will offer to the own-
ers of a qualifying play a chance to increase the amount of any of the
eight lump sum Set Prizes (the lump sum prizes normally paying $4
to $1,000,000) won in a drawing held during Power Play. The Grand
Prize jackpot is not a Set Prize and will not be increased.

(2) Qualifying Play. A qualifying play is any single Power-
ball play for which the player pays an extra dollar for the Power Play
option play and which is recorded at the Party Lottery's central com-
puter as a qualifying play.

(3) Prizes to be Increased. Except as provided in these
rules, a qualifying play which wins one of the seven [eight] lowest lump
sum Set Prizes (excluding the Match 5 + 0) will be multiplied by the
number drawn, either two, three, four, or five, in a separate random
Power Play drawing announced during the official Powerball drawing
show. The announced Match 5+0 prize, for players selecting the Power
Play option, shall be paid two million dollars ($2,000,000.00) unless a
higher limited promotional dollar amount is announced by the Power-
ball Group. [Grand Prize) shall be paid as follows:]

Figure: 16 TAC §401.317(k)(3)

(4) Prize Pool.

(A) Power Play Prize Pool. The prize pool for all prize
categories shall consist of up to forty-nine and thirty-six one-hun-
dredths percent (49.36%) of each drawing period's sales, including
any specific statutorily mandated tax of a Party Lottery to be included

a manner as directed by the Powerball Group in accordance with state
taw-}

(B) Expected Prize Payout. Except as provided in this
section, all prizes awarded shall be paid as lump sum Set Prizes. Instead
of the Powerball Set Prize [set prize] amounts, qualifying Power Play
plays will pay the amounts shown in paragraph (3) of this subsection.

(C) In certain rare instances, the Powerball Set Prize
[set prize] amount may be less than the amount shown in Figure: 16
TAC §401.317(d)(2). In such case, the eight lowest Power Play prizes
will be changed to an amount announced after the draw. For example,
if the Match 4+1 Powerball Set Prize [set prize] amount of $10,000 be-
comes $5,000 under the rules of the Powerball game, and a 5x Power
Play Multiplier is drawn, then a Power Play [player] winning play [that]
prize amount would win $25,000 [$20,000].

(D) Probability of Power Play Numbers Being Drawn.
The following table sets forth the probability of the various Power Play
numbers being drawn during a single Powerball Power Play drawing.
The Powerball Group may elect to run limited promotions that may
modify the multiplier features. Power Play does not apply to the Power-
ball Grand Prize. Except as provided in subparagraph (C) of this para-
graph, a Power Play Match 5 + 0 prize is set at two million dollars
($2,000,000.00), regardless of the multiplier selected.
Figure: 16 TAC §401.317(k)(4)(D)

(5) Limitations on [Limitatien of] Payment of Power Play

Prizes.

(A) Prize Pool Carried Forward. The prize pool per-
centage allocated to the Power Play Set Prizes shall be carried forward
to subsequent draws if all or a portion of it is not needed to pay the Set
Prizes awarded in the current draw.

(B) Pari-Mutuel Prizes--All Prize Amounts.

(i) For MUSL Powerball Group Lotteries, if the total
of the original Powerball Set Prizes and the Power Play Prizes awarded
in a drawing exceeds the percentage of the prize pools allocated to the
Set Prizes, then the amount needed to fund the Set Prizes (including the
Power Play prize amounts) awarded shall first come from the amount
allocated to the Set Prizes and carried forward from previous draws,
if any, and second from the Powerball Group's Set Prizes Reserve Ac-
count, if available, not to exceed forty million dollars ($40,000,000.00)

per drawing.

(i) For the Party Lotteries which are not members
of the MUSL Powerball Group, if the total of the original Powerball

in the price of a lottery ticket.

(i) For the MUSL Powerball Group Lotteries, the
Power Play Prize Pool shall continue to be carried forward to subse-
quent draws if all or a portion of it is not needed to pay the Power Play
prizes awarded in the current draw and held in the Power Play Pool
Account.

(ii) For the Party Lotteries which are not a member
of the MUSL Powerball Group, any amount remaining in the prize
pool at the end of this game shall be carried forward to a replacement
game or expended in a manner as directed by the Powerball Group in
accordance with state law.

shall consist of up to forty-nine and ninety-six one-hundredths percent
(49.96%) of cach drawing period's sales, including any specific statu-
torily-mandated tax of a Party Lottery to be included in the price of a
game shall be earried forward to a replacement game or expended in

Set Prizes and the Power Play Prizes awarded in a drawing exceeds
the percentage of the prize pools allocated to the Set Prizes, then the
amount needed to fund the Set Prizes (including the Power Play prize
amounts) awarded shall be the amount allocated to the Set Prizes and
carried forward from previous draws, if any.

of the original Powerball Set Prizes and the Power Play Prizes awarded
in a drawing exeeeds the percentage of the prize pools allocated to the
Set Prizes; then the amount needed to fund the Set Prizes (including
the Power Play prize amounts) awarded shall be the amount allocated
to the Set Prizes and earried forward from previous draws; if any}

(C) i, after these sources are [this seuree is] depleted,
there are not sufficient funds to pay the Set Prizes awarded (includ-
ing Power Play prize amounts), then the highest Set Prize [set prize]
(including the Power Play prize amounts) shall become a pari-mutuel
prize. If the amount of the highest Set Prize [set prize], when paid on
a pari-mutuel basis, drops to or below the next highest Set Prize [set
prize] and there are still not sufficient funds to pay the remaining Set
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Prizes awarded, then the next highest Set Prize [set prize], including the
Power Play prize amount, shall become a pari-mutuel prize. This pro-
cedure shall continue down through all Set Prizes levels, if necessary,
until all Set Prize [set prize] levels become pari-mutuel prize levels. In
that instance, the money available from the funding sources listed in
this section shall be divided among the winning plays in proportion to
their respective prize percentages. In rare instances, where the Power-
ball Set Prize [set prize] amount may be funded but the money avail-
able to pay the full Power Play prize amount may not be available due
to an unanticipated number of winning plays [winners], the Powerball
Group may announce pari-mutuel shares of the available pool for the
Power Play payment only.

(D) The Party Lotteries which are not members of
the MUSL Powerball Group shall independently calculate the set
pari-mutuel prize amounts, including the Power Play prize amounts.
Both groups, the non-member Party Lotteries and the MUSL Power-
ball Group, shall then agree to set the pari-mutuel prize amounts for all
lotteries selling the game at the lesser of the independently calculated

prize amounts.
(6) Prize Payment.

(A) Prize Payments. All Power Play prizes shall be
paid in one lump sum through the Party Lottery that sold the winning
ticket(s). A Party Lottery may begin paying Power Play prizes after
receiving authorization to pay from the MUSL central office.

(B) Prizes Rounded. Prizes, which, under these rules,
may become pari-mutuel prizes, may be rounded down so that prizes
can be paid in multiples of whole dollars. Breakage resulting from
rounding these prizes shall be carried forward to the prize pool for the
next drawing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304141

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC §401.321

The Texas Lottery Commission (Commission) proposes
new §401.321, concerning Instant Game Tickets Containing
Non-English Words. The purpose of the proposed new section
is to implement changes to Texas Government Code Chapter
466, made pursuant to §7 of Tex. H.B. 2197, 83rd Leg., R.S.
(2013). Specifically, the Legislature directs the Commission
in this provision to establish, by rule, that a ticket containing
a certain number of words in a language other than English
must include disclosures in the same language. Section 45
of H.B. 2197 provides that not later than January 1, 2014, the
Texas Lottery Commission shall adopt all rules, policies, and
procedures required by the changes in law made by this Act.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed new rule will be in effect, there is no
significant fiscal impact to the state as a result of the proposed

new rule. There will be no adverse effect on small businesses,
micro businesses, or local or state employment. There will be no
additional economic costs to persons required to comply with the
new rule as proposed. Furthermore, an Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the new rule will not have an economic effect on small busi-
nesses as defined in Texas Government Code §2006.001(2).

Michael Anger, Director of Lottery Operations, has determined
that for each year of the first five years the proposed new rule
will be in effect, the anticipated public benefit will be that games
produced meeting the criteria in the rule will contain disclosures,
including 'how to play' instructions, both in English and the non-
English language utilized in the game.

The Commission requests comments on the proposed new sec-
tion from any interested person. Comments on the proposal
may be submitted to Lea Burnett, Assistant General Counsel,
by mail at Texas Lottery Commission, P.O. Box 16630, Austin,
Texas 78761-6630; by facsimile at (512) 344-5189; or by email
at legal.input@lottery.state.tx.us. Comments must be received
within 30 days after publication of this proposal in order to be
considered.

The new rule is proposed under §466.015 of the Texas Gov-
ernment Code, which authorizes the Commission to adopt rules
governing the operation of the lottery, and under §467.102 of the
Texas Government Code, which authorizes the Commission to
adopt rules for the enforcement and administration of the laws
under the Commission's jurisdiction. The new rule is also pro-
posed pursuant to new §466.252(c) of the Texas Government
Code, which requires the Commission to establish, by rule, that
a ticket containing a certain number of words in a language other
than English must include disclosures in the same non-English
language.

The proposed new rule implements changes to Chapter 466 of
the Texas Government Code.

§401.321.  Instant Game Tickets Containing Non-English Words.

If an instant game ticket features five or more words in a language other
than English, then the ticket must include disclosures in the same non-
English language used in addition to any other disclosures provided.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304142

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5275

¢ ¢ ¢

CHAPTER 402. CHARITABLE BINGO
OPERATIONS DIVISION

SUBCHAPTER B. CONDUCT OF BINGO
16 TAC §402.200
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The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.200, General Restrictions on the Conduct
of Bingo. The purpose of the proposed amendments is to im-
plement changes to §2001.420 of the Texas Occupations Code,
made pursuant to Texas House Bill (HB) 394, 83rd Leg., R.S.
(2013), and to clarify how certain game information must be con-
veyed to bingo players. Section 2001.420 generally prohibits a
person from offering or awarding, on a single bingo occasion,
prizes with an aggregate value of more than $2,500. Pull-tab
bingo games are exempt from the $2,500 prize cap. With the
passage of HB 394, bingo games that award individual prizes
of $50 or less are now also exempt from the $2,500 prize cap.
The proposed amendments would clarify the requirements nec-
essary for a bingo game to qualify for the exemption from the
$2,500 prize cap.

The proposed amendments would require bingo conductors to
make a written game schedule available to all patrons prior to
the start of the bingo occasion. That game schedule must con-
tain information such as a list of all the bingo games to be played
during that occasion and the prize(s) to be paid for each game.
Currently, bingo conductors are required to make this informa-
tion available to all patrons, but the proposed amendments clar-
ify that the information must be provided in writing on a game
schedule. The proposed amendments would also require any
changes to the game schedule to be made in writing and require
that the game schedule be retained by the bingo conductor for
four years. Finally, the proposed amendments also clarify that
for a bingo game to qualify for the exemption from the $2,500
prize cap, that bingo game's prize(s) must be listed on the reg-
uisite game schedule as not exceeding $50. For example, if a
bingo game prize is listed as $100 on the game schedule, but
the actual prize awarded is only $50, that bingo game would not
qualify for the exemption from the $2,500 prize cap because the
prize listed on the schedule exceeded $50.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated public
benefit of the proposed amendments would be to put the Com-
mission in a better position to fairly enforce §2001.420 of the
Texas Occupations Code and to ensure that bingo games are
being fairly conducted.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under §2001.054 of the Texas
Occupations Code, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act, and un-
der §467.102 of the Texas Government Code, which authorizes
the Commission to adopt rules for the enforcement and admin-
istration of this chapter and the laws under the Commission's
jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

§402.200. General Restrictions on the Conduct of Bingo.
(a) - (g) (No change.)

(h) The licensed authorized organization is responsible for en-
suring the following minimum requirements are met to conduct a bingo
occasion in a manner that is fair:

(1)-(3) (No change.)

(4) Prior to the start of a bingo occasion, the licensed au-
thorized organization shall make a written game schedule available to
all patrons. The game schedule must contain the following informa-
tion: [The following information shall be available to all patrons:]

(A) all [the] games to be played;
(B) - (C) (No change.)

(D) the prize(s) to be paid for each game, including the
current retail price of any non-cash prize(s);

(E) - (G) (No change.)

(5) Any changes to the game schedule provided for in para-
graph (4) of this subsection shall be announced to the players and doc-
umented, in writing, on the game schedule. The game schedule, in-
cluding any changes to the schedule, shall be maintained pursuant to
§402.500(a) of this title (relating to General Records Requirements).
[Fhe operator or caller shall announce to players any change to infor-
mation required by paragraph (4) of this subsection:|

(1) - (m) (No change.)

(n) In order for a bingo game to qualify for the exemption
in §2001.420(b)(2) of the Occupations Code, the total amount of the
prize(s) to be paid for that game, as it is listed in the game schedule
provided for in subsection (h)(4) of this section, must not exceed $50.
The exemption in §2001.420(b)(2) of the Occupations Code does not
apply to any bingo game whose prize(s) is not properly listed on that
game schedule.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304129

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

SUBCHAPTER D. LICENSING REQUIRE-
MENTS
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16 TAC §402.400

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.400, General Licensing Provisions. The
purpose of the proposed amendments is to incorporate recent
adopted amendments to another Commission rule and to re-
move obsolete language.

Under current §402.400(n)(3), a bingo conductor who requests
a determination of eligibility status from the Commission must
submit an application and a fee of $100, which will be applied
toward the conductor's license fee. This fee was set at $100
because that was the fee for the lowest class of bingo conduc-
tor licenses. Recent amendments to §402.404, however, have
raised the fee for the lowest class of bingo conductor licenses
from $100 to $132. In order to continue having the eligibility sta-
tus fee in §402.400(n)(3) mirror the fee for the lowest class of
bingo conductor licenses, the Commission proposes to increase
the fee to $132. Because the entire $132 fee will ultimately be
applied toward the bingo conductor license fee that the conduc-
tor must pay, the proposed fee increase will not have an overall
negative fiscal impact on bingo conductors.

In 2009, House Bill 1474 of the 81st Legislative Session was
passed and signed into law. Among other things, that bill
amended the Bingo Enabling Act to remove a reference to
system service providers. Consequently, the Commission
no longer licenses system service providers. The proposed
amendment to §402.400(l) would remove a reference to system
service providers as it is obsolete.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under §2001.054 of the Texas
Occupations Code, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act, and un-
der §467.102 of the Texas Government Code, which authorizes
the Commission to adopt rules for the enforcement and admin-
istration of this chapter and the laws under the Commission's
jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

$§402.400 General Licensing Provisions.
(a) - (k) (No change.)

() Each person required to be named in an application for li-
cense under the Bingo Enabling Act other than a temporary license
will have a criminal record history inquiry at state and/or national level
conducted. Such inquiry may require submission of fingerprint card(s).
FBI fingerprint cards are required for an individual listed in an appli-
cation for a distributor[; system serviee provider;] or manufacturer's li-
cense and for an individual listed on an application who is not a Texas
resident. A criminal record history inquiry at the state and/or national
level may be conducted on the operator and officer or director required
to be named in an application for a non-annual temporary license under
the Bingo Enabling Act.

(m) (No change.)

(n) Eligibility determination pending identification of playing
location, days, times, and starting date.

(1)-(2) (No change.)

(3) An organization requesting a determination of eligibil-
ity status must submit with its application $132 [$166] to be applied
towards the organization's license fee.

(4) - (7) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304130

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

16 TAC §402.402

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.402 (Registry of Bingo Workers). The
purpose of the proposed amendments is to implement changes
to Occupations Code, Chapter 2001, made pursuant to §§18, 21,
and 32 of Texas House Bill (HB) 2197, 83rd Leg., R.S. (2013).
Sections 18 and 21 of HB 2197 amended Occupations Code,
Chapter 2001, to change the statutory parameters governing li-
censure or registration following criminal conviction. Section 32
of HB 2197 amended Occupations Code, §2001.313, by autho-
rizing the Commission to set and charge a bingo worker regis-
tration application fee. Section 45 of HB 2197 provides that not
later than January 1, 2014, the Texas Lottery Commission shall
adopt all rules, policies, and procedures required by the changes
in law made by this Act.

Specifically, the amendments to §402.402 seek to conform the
section to those changes made in HB 2197 relating to charg-
ing fees, and licensure or registration following criminal convic-
tion. The amendments make references to implement the re-
quirements of new Occupations Code, §2001.0541, which states
the commission shall adopt rules and guidelines to comply with
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Occupations Code, Chapter 53, in using criminal history infor-
mation to issue or renew bingo licenses, or to list or renew bingo
registry workers. HB 2197 also made changes to Occupations
Code, §2001.105, limiting the statutorily-defined categories of
convictions for which the Commission shall absolutely prohibit
listing as a bingo registry worker.

In addition, the rule refers to application fees that the Commis-
sion may set and charge an individual seeking listing as a bingo
registry worker, which are authorized under §32 of HB 2197.
The Commission currently sets a bingo worker registration ap-
plication fee under §402.404(m). For clarity, the Commission is
proposing to move references to that fee from §402.404(m) to
§402.404(l), in a separate and simultaneous proposal. To clarify
a bingo registry worker's obligation to pay a registration applica-
tion fee, the commission proposes additional changes referenc-
ing the fee in §402.402(c), (g), and (h). Thus, overall, this pro-
posal attempts to harmonize various statutory changes to pro-
vide a comprehensive description of the process for the exami-
nation and listing of bingo registry workers.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to Lea Burnett, Assistant Gen-
eral Counsel, by mail at Texas Lottery Commission, P.O. Box
16630, Austin, Texas 78761-6630; by facsimile at (512) 344-
5189; or by email at legal.input@|ottery.state.tx.us. Comments
must be received within 30 days after publication of this proposal
in order to be considered. The Commission will hold a public
hearing on this proposal at 10:00 a.m. on Wednesday, October
16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under §2001.054 of the Texas
Occupations Code, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act, and un-
der §467.102 of the Texas Government Code, which authorizes
the Commission to adopt rules for the enforcement and admin-
istration of this chapter and the laws under the Commission's ju-
risdiction. The amendments are also proposed pursuant to new
§2001.0541, which requires the Commission to adopt rules to
comply with Occupations Code, Chapter 53, when using crimi-
nal history information to issue or renew a bingo license or to list
or renew a bingo registry worker.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.
§402.402.  Registry of Bingo Workers.

(a) - (b) (No change.)

(c) Each individual must submit a completed Texas Applica-
tion for Registry of Approved Bingo Workers as prescribed by the
Commission and the requisite fee set in §402.404(1) of this title (re-
lating to License and Registry Fees) to remain on the Registry of Ap-
proved Bingo Workers.

(d) - (f) (No change.)

(g) A registered worker who fails to timely submit the pre-
scribed form to renew listing on the registry, along with the requisite
fee set in §402.404(1) of this title, may not be involved in the conduct
of bingo until the individual is again added to the registry. Payment for
the employment of a provisional employee as outlined in subsection
(a)(8) of this section is an authorized bingo expense; however payment
for non-registered workers is not an authorized bingo expense. It is
the responsibility of the licensed authorized organization to review the
registry to confirm that the individual's registration is current.

(h) How to be listed on the Registry of Approved Bingo Work-
ers. For an individual to be listed on the Registry of Approved Bingo
Workers, an individual must:

(1) (No change.)
(2) submit any required fee [for the cost of the card or

(3) (No change.)

(4) be determined by the Commission to not be ineligible
under Texas Occupations Code, §2001.105(a)(6) or the Commission's
Rules.

(1) - (k) (No change.)
() How to Obtain Additional Approved Identification Cards.

(1) A completed identification card may be obtained from
the Commission by submitting [the required fee and submitting| the
required form.

[(2) The fee for an identification card or identification card
form may not cxcced $5.00.]

(2) [63)] An individual who has been approved to work in
charitable bingo may complete an identification card form provided by
the Commission for use while on duty. Blank identification card forms
may be obtained from the Commission. The individual requesting the
identification card form(s) must submit any required fee and the re-
quired form for the blank identification card form.

(3) [] The identification card prepared by the individual
may only be on a prescribed Commission card form and must be legi-
ble and include the individual's name, unique registration number, and
registry expiration date.

(m) - (p) (No change.)

(@) An individual who has been denied or removed from the
registry because of a conviction for an offense listed under [Fexas] Oc-
cupations Code, §2001.105(b), will not be eligible to [may enly]| reap-
ply to be listed [tenyea%saﬁer&hetermin&ﬁeﬂda&eefasen&eﬂe&pa—
role; m&ndateiﬂy supemsw& or community supervision served for the
offense: received earlier will not be proeessed]. An indi-
vidual who has been denied or removed from the registry because of a
disqualifying criminal conviction not listed under Occupations Code,
§2001.105(b), may reapply to be listed no earlier than five years after
the commission of the offense, or as otherwise allowed under the Com-
mission's Rules regarding criminal convictions.

(r) - (s) (No change.)

38 TexReg 6846 October 4, 2013 Texas Register


mailto:legal.input@lottery.state.tx.us

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304131

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

16 TAC §402.403, §402.411

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.403, concerning Licenses for Conduct
of Bingo Occasions and to Lease Bingo Premises, and 16 TAC
§402.411, concerning Late License Renewal. The purpose of
the proposed amendments is to implement new §2001.061 of
the Texas Occupations Code, made pursuant to §19 of Texas
House Bill (HB) 2197, 83rd Leg., R.S. (2013). The amendments
are also proposed to comply with §45(a) of HB 2197, which re-
quires the Commission to adopt all necessary rules, policies, and
procedures no later than January 1, 2014.

Section 2001.061 of the Texas Occupations Code requires the
Commission to adopt rules governing each part of the license re-
newal process for all licenses issued under the Bingo Enabling
Act. The legislation also requires a licensee seeking renewal to
submit to the Commission the same information that is required
in the initial license application. The proposed amendments ful-
fill these requirements. The title of §402.411 will be changed
from "Late License Renewal" to "License Renewal" in order to
reflect the fact that this rule will now govern all license renewals,
not just late renewals. Furthermore, the amendments specify
that licensees seeking a renewal must comply with the general
licensing provisions found in §402.400 as if the renewal applica-
tion was an initial license application. The Commission will also
comply with those general licensing provisions when reviewing
a renewal application.

The proposed amendments also delete §402.403(a)(3) and (4).
Section 402.403(a)(3) stipulates that when a bingo conductor
seeks a license renewal, that conductor need only submit addi-
tional documentation to the Commission if the Commission can-
not independently verify that the conductor meets all qualifica-
tions and requirements for licensure. Section 402.403(a)(4) re-
quires that when a bingo conductor is seeking a license renewal,
that conductor must provide the Commission with copies of any
changes to previously submitted organizing instruments. As pre-
viously explained in this preamble, §2001.061 of the Texas Oc-
cupations Code now requires a licensee seeking renewal to sub-
mit to the Commission up-to-date versions of the same informa-
tion that is required in the initial license application. Therefore,
§402.403(a)(3) and (4) are obsolete and proposed for deletion.
However, in order to reduce paperwork and to lessen the impact
on renewal applicants, the proposed new §402.411(k)(2) states
that if any information previously submitted to the Commission
with the initial license application or a previous renewal applica-
tion has not changed since the information was last submitted
to the Commission, the renewal applicant need not provide that

information again if the applicant certifies that no changes have
been made to that specific information.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under: (1) §2001.061 of the
Texas Occupations Code, which requires the Commission
to adopt rules governing each part of the license renewal
process for all licenses issued under the Bingo Enabling Act; (2)
§2001.054 of the Texas Occupations Code, which authorizes
the Commission to adopt rules to enforce and administer the
Bingo Enabling Act; and (3) §467.102 of the Texas Government
Code, which authorizes the Commission to adopt rules for the
enforcement and administration of this chapter and the laws
under the Commission's jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

§402.403.  Licenses for Conduct of Bingo Occasions and to Lease
Bingo Premises.

(a) License for Conduct of Bingo.
(1)-(2) (No change.)
[(3) For a license renewal, additional documentation need
H4) Fer a license renewal; a licensed authorized organiza-
tion must provide copies of any changes to previously submitted orga-
of incorporation at the time of license renewal}
(b) (No change.)
$402.411. [Late] License Renewal.

(a) Any license issued under the Bingo Enabling Act [A regu-
lar binge lieense] expires one calendar year or two calendar years from
the first date of the license period, as specified on the license.
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(b) Inorder to renew a license issued under the Bingo Enabling
Act, a licensee must timely file an application for renewal with the
Commission. The renewal application must be on a form prescribed
by the Commission. The Commission will not approve a renewal ap-
plication until the application is complete and the licensee submits the
requisite fee pursuant to §402.404 of this title (relating to License and
Registry Fees). A licensee is solely responsible for the timely filing of
an application for renewal of its regular license.

(c) The Commission may notify licensees regarding the expi-
ration of their license(s) and the potential for renewal. Failure of the
licensee to receive the renewal notice(s) mailed by the Commission is
not a mitigating circumstance for untimely filing of a renewal applica-
tion.

(d) (No change.)

(e) Notwithstanding subsection (b) of this section, if a renewal
application is not timely filed, a licensee may renew their license by fil-
ing a complete application for renewal with the Commission and sub-
mitting the requisite license fee and late license renewal fee. The late
license renewal fee is based on the estimated license fee for the renewal
period. Penalty amounts are calculated as follows:

Figure: 16 TAC §402.411(e) (No change.)

(- (G) (No change.)

(k) To be complete, an application for renewal must contain
all information that is required to be provided in or with the initial
license application, as well as any other information required by the
Commission.

(1) All information submitted to the Commission must be
legible, correct, and complete.

(2) If any information previously submitted to the Com-
mission with the licensee's initial license application or a previous re-
newal application has not changed since the information was last sub-
mitted to the Commission, the renewal applicant need not provide that
information again. The applicant must certify on the renewal applica-
tion that no changes have been made to the specific information since
it was last submitted to the Commission.

(I)Unless otherwise provided by law or rule, the general licens-
ing provisions in §402.400 of this title (relating to General Licensing
Provisions) shall govern the license renewal process, including the sub-
mission and review of the renewal application, as if the renewal appli-
cation was an initial license application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304133

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢
16 TAC §402.404

The Texas Lottery Commission (Commission) proposes
amendments to 16 TAC §402.404, concerning License and
Registry Fees. The purpose of the proposed amendments to

§402.404(a)(3)(B)(ii) is to bring that provision into compliance
with §2001.158 of the Texas Occupations Code, to ensure the
Commission can fairly and effectively regulate charitable bingo
activities in Texas, and to comply with a requirement of state law
that necessitates action by the Commission to effectuate the
provisions of the 2014-2015 General Appropriations Act relating
to funding for the Commission's Charitable Bingo Operations
Division. Pursuant to §2001.034 of the Texas Government
Code, the proposed amendments to §402.404(a)(3)(B)(ii) were
adopted by the Commission on an emergency basis at the
Commission's August 14, 2013, public meeting. The Commis-
sion now proposes those amendments for public comment and
permanent adoption. The purpose of the remaining proposed
amendments to §402.404 is to implement changes to Occupa-
tions Code, Chapter 2001, made pursuant to §§20, 23, 26, 29,
and 31 of Texas House Bill (HB) 2197, 83rd Leg., R.S. (2013).
These amendments are also proposed to comply with §45(a) of
HB 2197, which requires the Commission to adopt all necessary
rules, policies, and procedures no later than January 1, 2014.

Section 2001.158 of the Texas Occupations Code establishes
classes of commercial lessor licenses and sets the minimum fee
for each license class. The class of a license is determined by
the lessor's annual gross rentals collected from bingo conduc-
tors. For example, under the statute, a licensee with annual
gross rentals of not more than $12,000 has a Class A license
while a licensee with annual gross rentals of more than $12,000
but not more than $20,000 has a Class B license. The classes
of licenses range from Class A to Class J and the amount of a
license fee is dependent on the class of the license (Class A li-
cense fees being the lowest and Class J license fees being the
highest).

While §2001.158 establishes the minimum fee for each license
class, the statute authorizes the Commission to raise the fees to
an amount reasonable to defray administrative costs. Section
2001.158 does not, however, authorize the Commission to
alter the annual gross rental parameters that determine the
classes of commercial lessor licenses. In recent amendments
to §402.404(a)(3)(B)(ii), the Commission mistakenly and un-
intentionally altered the annual gross rental parameters that
determine the classes of commercial lessor licenses. If this
mistake is not corrected, the rule would appear to allow some
commercial lessors to pay license fees that are below the
minimum statutory amounts, placing §402.404(a)(3)(B)(ii) in
direct conflict with §2001.158. The proposed amendments to
§402.404(a)(3)(B)(ii) bring that section into compliance with
§2001.158 by changing the annual gross rental parameters
to match those in the statute. The proposed amendments do
not alter the amount of the fees for commercial lessor licenses
currently set in the rule.

As explained in recent rulemaking actions involving §402.404,
see July 26, 2013, and May 24, 2013, issues of the Texas Reg-
ister (38 TexReg 4744 and 3235), the final General Appropria-
tions Act passed by the 83rd Legislature and signed by the gov-
ernor included a provision making appropriations to the Com-
mission to fund the restoration of employees to the Commis-
sion's Charitable Bingo Operations Division contingent on the
Commission assessing or increasing fees sufficient to generate
a specified amount of revenue. If §402.404(a)(3)(B)(ii) is not
amended, the Commission may fail to raise the requisite rev-
enue required by the General Appropriations Act. Should that
occur, and the employees not be restored to the Charitable Bingo
Operations Division, the Commission's ability to fairly enforce
all bingo related statutes and regulations, to determine all pro-
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ceeds derived from bingo are used for an authorized purpose,
and to ultimately maintain the integrity of charitable bingo activ-
ities throughout the State of Texas, may be compromised. See
Sunset Advisory Commission, Texas Lottery Commission: Re-
port to the 83rd Legislature at 107-108 (February 2013) ("The
ability of the agency's Charitable Bingo Operations Division to
prevent theft and fraud in the $700 million-per-year bingo indus-
try is severely hindered by insufficient funding and an inefficient
audit and inspection process.").

Viewed in isolation, the proposed amendments to
§402.404(a)(3)(B)(ii) would appear to have a negative fiscal
impact on some commercial lessors. The proposed rule
amendments give the impression that some commercial lessors
may be required to pay for a higher license class than they
would under the current rule language. For example, under the
current rule language, a commercial lessor with annual gross
rentals of $15,000 would pay a Class A license fee of $132. But
under the proposed rule amendments, that same lessor would
pay a Class B license fee of $264. However, when current
§402.404(a)(3)(B)(ii) is read together with §2001.158 of the
Texas Occupations Code, the conflict between the current rule
and statute is apparent. An administrative rule is invalid if it
conflicts with a statute. See CenterPoint Energy, Inc. v. Public
util. Comm'n, 143 S.W.3d 81, 85 (Tex. 2004) (observing that
an administrative rule is invalid if it violates statutory provision);
Tex. Att'y Gen. Op. No. GA-649 (2008) ("an administrative
agency may not adopt a rule that is inconsistent with the
statute"). Therefore, because the statutory parameters that
determine the class of commercial lessor licenses would control
over the current parameters found in the rule, the commercial
lessor in our scenario would pay for a Class B license
regardless of the current rule language indicating otherwise.
The amendments to §402.404(a)(3)(B)(ii)) would not have a
negative fiscal impact because they are merely incorporating
statutory parameters that would have applied regardless of the
rule's current language. Furthermore, when the commercial
lessor license fees were raised to their current levels by rule,
the Commission made it clear that all commercial lessor license
fees were being raised 32%. See 38 TexReg 4744 and 3235.
The Commission provided a thorough fiscal impact statement
when proposing the fee increase. The commercial lessors were
on notice of that fee increase, yet if the current parameters in
the rule prevailed, some lessors' fees would actually be lowered.
This contradiction highlights the conflict between the statute
and rule and supports the Commission's conclusion that the
proposed amendments would not have a negative fiscal impact.

Previously, §2001.104 and §2001.158 of the Texas Occupations
Code permitted applicants for a two-year bingo conductor or
commercial lessor license to pay the requisite license fee in two
annual installments. With the passage of House Bill 2197, ap-
plicants for a two-year license must pay the requisite fee for
both years upon submission of the license application. The pro-
posed amendments to §402.404(d)(3) and §402.404(e) and (g)
reflect that statutory change. However, current rule language in
§402.404(e) concerning the payment of two-year license fees in
annual installments must remain in effect in order to govern those
two-year licenses issued before September 1, 2013, which is the
effective date of the relevant statutory amendments.

Previously, §2001.205 of the Texas Occupations Code set the
annual manufacturer license fee at $3,000, while §2001.209 set
the annual distributor license fee at $1,000. With the passage
of House Bill 2197, the annual fees for manufacturer and distrib-
utor licenses will now be set by the Commission in an amount

reasonable to defray administrative costs. The proposed new
§402.404(a)(3)(C) and (D) will keep the annual fee rate for manu-
facturer licenses at $3,000 and the annual fee rate for distributor
licenses at $1,000. The Commission has determined that those
fee rates are reasonable to defray current administrative costs.
As previously explained in recent rulemaking actions involving
§402.404, see 38 TexReg 4744 and 3235, the final General Ap-
propriations Act passed by the 83rd Legislature and signed by
the governor included a provision making appropriations to the
Commission to fund the restoration of employees to the Com-
mission's Charitable Bingo Operations Division contingent on the
Commission assessing or increasing fees sufficient to generate
a specified amount of revenue. However, any revenue gener-
ated from manufacturer and distributor license fees cannot be
counted toward the amount of revenue that must be raised by the
Commission in order to receive appropriations for the employee
restoration. As written, the General Appropriations Act only al-
lows the Commission to raise the requisite revenue from Object
Code 3152, which does not include fees for manufacturer and
distributor licenses. In the next budget cycle, the Commission
anticipates working with representatives of the bingo community
to request that the legislature allow manufacturer and distributor
license fees to be counted toward the amount of revenue that
must be raised by the Commission in order to receive appropria-
tions to continue funding the restored employees. If that request
is successful, the Commission may subsequently raise the an-
nual fees for manufacturer and distributor licenses and lower the
annual fees for bingo conductor and commercial lessor licenses
so that manufacturers and distributors can share in the cost of
funding the regulation and administration of bingo.

Current §402.404(k) states that a licensed bingo conductor
must pay a $10 fee when the conductor notifies the Commission
of a change to the time or date of a bingo game. That rule was
in compliance with §2001.306 of the Texas Occupations Code,
which had set the fee to amend a license issued under the
Bingo Enabling Act at $10. However, House Bill 2197 amended
§2001.306 to allow the Commission to determine the amount of
license amendment fees. In a simultaneous rulemaking action,
the Commission is proposing amendments to §402.410 to set
the amount of license amendment fees. The proposed amend-
ments to §402.410 will render §402.404(k) obsolete. Therefore,
the Commission proposes to delete current §402.404 (k).

Under current §402.404(d)(4) and (e)(2), the fee to renew a li-
cense in administrative hold and the license fee for the second
year of a two-year license in administrative hold are both $100.
These fees were set at a $100 because that was the fee for the
lowest class of bingo conductor and commercial lessor licenses.
Recent amendments to §402.404, however, have raised the fee
for the lowest class of bingo conductor and commercial lessor
licenses from $100 to $132. Therefore, in order to continue hav-
ing the fee to renew a license in administrative hold and the li-
cense fee for the second year of a two-year license in adminis-
trative hold mirror the fee for the lowest class of bingo conductor
and commercial lessor licenses, the Commission proposes to
increase the fees in current §402.404(d)(4) and (e)(2) to $132.
This fee increase is necessary in order for the Commission to
raise a sufficient amount of revenue so that the employees may
be restored to the Charitable Bingo Operations Division. Fur-
thermore, the fee increase is minimal and will not significantly
impact licensees. For example, as previously explained in this
preamble, applicants for a two-year license issued on or after
September 1, 2013, must now pay the full license fee for both
years upon submission of the license application. Therefore, the
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fee increase proposed in §402.404(e)(2) will only affect a small
number of licensees with a two-year license on administrative
hold that was issued before September 1, 2013.

Kathy Pyka, Controller, has determined that for each year of
the first five years the proposed amendments will be in effect,
there will be no significant fiscal impact for state or local govern-
ments as a result of the proposed amendments. There will be
no adverse effect on small businesses, micro businesses, or lo-
cal or state employment. There will be minimal economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under §2001.054 of the Texas
Occupations Code, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act, and un-
der §467.102 of the Texas Government Code, which authorizes
the Commission to adopt rules for the enforcement and admin-
istration of this chapter and the laws under the Commission's
jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

$402.404. License and Registry Fees.
(a) Definitions.
(1) - (2) (No change.)
(3) Regular License Fee Amount:
(A) (No change.)
(B) Commercial Lessor License:
(i) (No change.)

(ii) The annual fee for a commercial lessor license
that becomes effective on or after September 1, 2013 shall be as fol-
lows:

(1) Class A (annual gross rentals from licensed
organizations of not more than $12,000 [ef $25;000 or less]) - $132;

(1I) Class B (annual gross rentals from licensed
organizations of more than $12,000 [$25,006] but not more than
$20,000 [$50;000]) - $264;

(1II) Class C (annual gross rentals from licensed
organizations of more than $20,000 [$56,6060] but not more than
$30,000 [$75,000]) - $396;

(1V) Class D (annual gross rentals from licensed
organizations of more than $30,000 [$75,000] but not more than
$40,000 [$100,000]) - $528;

(V) Class E (annual gross rentals from licensed
organizations of more than $40,000 [$160,000] but not more than
$50,000 [$150,600]) - $792;

(VD) Class F (annual gross rentals from licensed
organizations of more than $50,000 [$150,000] but not more than
$60,000 [$260;000]) - $1,188;

(VIl) Class G (annual gross rentals from licensed
organizations of more than $60,000 [$260,606] but not more than
$70,000 [$256,000]) - $1,584;

(Vill) Class H (annual gross rentals from li-
censed organizations of more than $70,000 [$2506,0600] but not more
than $80,000 [$300,000]) - $1,980;

(IX) Class I (annual gross rentals from licensed
organizations of more than $80,000 [$300,000] but not more than
$90,000 [$400,000]) - $2,640;

(X) Class J (annual gross rentals from licensed
organizations of more than $90,000 [$400,000]) - $3,300.

(C) Manufacturer's License. The annual fee for a man-
ufacturer's license shall be $3,000.

(D) Distributor's License. The annual fee for a distrib-
utor's license shall be $1,000.

(b) (No change.)

(¢) Changes Within Six Months of a Licensed Authorized Or-
ganization's [the] License Term.

(1) - (2) (No change.)

(d) License Renewal Fee.

(1)-(2) (No change.)

[(3) If the recalculated license fec amount caleulation for
the first year of a two year license reflects an underpayment of license
fee amount for the first year, the incremental difference must be sub-
mitted by the organization within 30 days of the first anniversary of the

(3) [4)] Upon written request by an organization to renew
its license to conduct bingo or license to lease bingo premises that is
in administrative hold, the organization may submit a renewal fee of
$132 [$100] in lieu of the recalculated fee amount from the preceding
license period.

(4) [5] The Commission may require an amount of li-
cense fee in addition to the recalculated fee at renewal if there is a
change in:

(A) playing location;
(B) rental amount per occasion; or

(C) increase in the number of occasions bingo is con-
ducted.

(5) [€6)] If an organization requests its license be placed
in administrative hold upon the renewal of the license and submits an
estimated Class A license fee, the Commission may require an organi-
zation to submit an additional license fee when it files an application to
amend a license to conduct charitable bingo if the organization amends
its license to begin conducting bingo within the first six months of the
license term.
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(6) [€D] If a commercial lessor or a licensed authorized
[an] organization which leases bingo premises requests its license be
placed in administrative hold upon the renewal of its lessor license and
submits an estimated Class A license fee, the Commission may require
the commercial lessor or licensed authorized [ar] organization to sub-
mit an additional license fee when it files the application to amend a
commercial license to lease bingo premises if the commercial lessor
or licensed authorized organization amends its license to begin leasing
bingo premises within the first six months of the license term.

() Two-Year License Fee Payments.

(1) An applicant for a license issued under the Bingo En-
abling Act that is effective for two years must pay an amount equal to
two times the amount of the annual license fee, as set in §402.404(a)(3).

(2) Two-Year License to Conduct Bingo or to Lease Bingo
Premises Issued Before September 1, 2013:

(A) [ED)] To be timely received, the full license fee pay-
ment for the second year of a two year license must be postmarked no
later than the first anniversary of the date the license became effective.
A license fee payment bearing no legible postmark, postal meter date,
or date of delivery to the common carrier may be considered to have
been sent seven calendar days before receipt by the Agency, or on the
date of the check, if the check date is less than seven days earlier than
date of receipt. If the first anniversary of the date the license became
effective falls on a Saturday, Sunday, or legal holiday, the payment will
be due the next day which is not a Saturday, Sunday, or legal holiday.

(B) [€)] An organization that places its license on ad-
ministrative hold during the first year of a two year license period and
elected to pay the second year by the first anniversary of the license
effective date may pay an estimated license fee of $132 [$100] for the
second year of the license period.

(C) [3)] If the first anniversary of the date a two-year
license became effective falls on or after September 1, 2013, the fee
amount due for the second year of that license will be the amount set
in §402.404(a)(3)(A)(ii) or §402.404(a)(3)(B)(ii).

(f) (No change.)
(g) Overpayment of License Fee.

(1) An overpayment of a regular license fee based on the
previous license period's recalculation is a credit and shall be applied
to the license renewal license fee for the next license period [er the
second year of a two year license; as applieable].

(2) - (6) (No change.)

(h) - G) (No change.)

[(k) An organization must submit a fee of $10.00 to the Com-
of a change in the time or date of a game for a regular license to eon-
duet binge-}

(k) [H] Temporary Authorization to Conduct Bingo.

(1) The amount of gross receipts collected in connection
with a temporary authorization is used to recalculate the regular license
fee.

(2) Anorganization conducting bingo pursuant to a tempo-
rary authorization must comply with the same statutory and adminis-
trative rule requirements, annual gross receipts fee schedule, and quar-
terly return filing requirements as an organization which has a regular
license to conduct bingo.

(3) If an organization conducting bingo pursuant to a
temporary authorization does not become licensed to conduct bingo,
the fee for the temporary authorization will be determined by the fee
schedule for a license to conduct bingo set out in Occupations Code,
§2001.104(a).

(1) [@m)] Registry of Approved Bingo Workers. A fee of $25
must accompany each Texas Application for Registry of Approved
Bingo Workers, and each application to renew listing on the registry,
submitted to the Commission on or after September 1,2013. The Com-
mission will not consider or act upon an application until the requisite
fee is paid.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304134

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

16 TAC §402.410

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.410, concerning Amendment of a License
- General Provisions. The purpose of the proposed amendments
is to implement changes to §2001.306 of the Texas Occupations
Code, made pursuant to §31 of Texas House Bill (HB) 2197, 83rd
Leg., R.S. (2013). The amendments are also proposed to com-
ply with §45(a) of HB 2197, which requires the Commission to
adopt all necessary rules, policies, and procedures no later than
January 1, 2014.

Previously, under §2001.306 of the Texas Occupations Code,
the fee to amend a license issued under the Bingo Enabling Act
was set at $10. With the passage of HB 2197, §2001.306 of
the Texas Occupations Code now requires the Commission to
set the amount of a fee to amend a license issued under the
Bingo Enabling Act. The proposed amendments would keep the
license amendment fee at $10.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion Rules.
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The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under: (1) §2001.306 of the
Texas Occupations Code, which requires the Commission to set
the amount of a fee to amend a license issued under the Bingo
Enabling Act; (2) §2001.054 of the Texas Occupations Code,
which authorizes the Commission to adopt rules to enforce and
administer the Bingo Enabling Act; and (3) §467.102 of the Texas
Government Code, which authorizes the Commission to adopt
rules for the enforcement and administration of this chapter and
the laws under the Commission's jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

$§402.410. Amendment of a License - General Provisions.
(a) - (d) (No change.)

(e) The fee to amend any license issued under the Bingo En-
abling Act shall be $10.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304135

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

16 TAC §402.420

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §402.420, concerning Qualifications and Re-
quirements for Conductor's License. The purpose of the pro-
posed amendments is to implement changes to Occupations
Code, Chapter 2001, made pursuant to Sections 18 and 21 of
Texas House Bill (HB) 2197, 83rd Leg., R.S. (2013). Section
18 of HB 2197 requires that the Commission adopt rules to com-
ply with Occupations Code, Chapter 53, related to using criminal
history information to issue or renew bingo licenses or to list or
renew bingo registry workers. Section 21 of HB 2197 amended
Occupations Code, §2001.105, by altering the language that de-
fines the ability of an individual, or an entity involved with the indi-
vidual, to apply for a new or renewal license following a criminal
conviction. Section 45 of HB 2197 provides that not later than
January 1, 2014, the Texas Lottery Commission shall adopt all
rules, policies, and procedures required by the changes in law
made by this Act.

Specifically, the proposed amendments remove references to
crimes of moral turpitude and seek to align the section with new

statutory parameters governing licensure following criminal con-
viction.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is more efficient regulation of charitable bingo and in-
creased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to Lea Burnett, Assistant Gen-
eral Counsel, by mail at Texas Lottery Commission, P.O. Box
16630, Austin, Texas 78761-6630; by facsimile at (512) 344-
5189; or by email at legal.input@Iottery.state.tx.us. Comments
must be received within 30 days after publication of this proposal
in order to be considered. The Commission will hold a public
hearing on this proposal at 10:00 a.m. on Wednesday, October
16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under §2001.054 of the Texas
Occupations Code, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act, and un-
der §467.102 of the Texas Government Code, which authorizes
the Commission to adopt rules for the enforcement and admin-
istration of this chapter and the laws under the Commission's ju-
risdiction. The amendments are also proposed pursuant to new
§2001.0541, which requires the Commission to adopt rules to
comply with Occupations Code, Chapter 53, when using crimi-
nal history information to issue or renew a bingo license or to list
or renew a bingo registry worker.

The proposed amendments implement Chapter 2001, Occupa-
tions Code.

$§402.420.  Qualifications and Requirements for Conductor's License.

An applicant must provide with its application documentation demon-
strating that it meets all qualifications and requirements for a license
to conduct bingo based on the type of organization it is. The qualifi-
cations, requirements, and necessary documentation for different types
of organizations are shown in the chart below.

Figure: 16 TAC §402.420

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304136
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Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
16 TAC §402.700

The Texas Lottery Commission (Commission) proposes amend-
ments to §402.700, concerning Denials; Suspensions; Revoca-
tions; Hearings. The purpose of the proposed amendments is
to implement changes to §2001.355 of the Texas Occupations
Code, made pursuant to §36 of Tex. H.B. 2197, 83rd Leg.,
R.S. (2013). The amendments are also proposed to comply with
§45(a) of H.B. 2197, which requires the Commission to adopt all
necessary rules, policies, and procedures no later than January
1, 2014.

Section 2001.355 of the Texas Occupations Code authorizes
the Commission to temporarily suspend a license issued under
the Bingo Enabling Act for failure to comply with the Bingo En-
abling Act or the Charitable Bingo Administrative Rules. Section
2001.355 also requires the Commission to adopt rules to govern
the temporary suspension of a license. Current Commission rule
§402.700 satisfies this statutory requirement. The proposed rule
amendments are only intended to clarify that the rule applies to
temporary suspensions.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed amendments will be in effect, there
will be no significant fiscal impact for state or local governments
as a result of the proposed amendments. There will be no ad-
verse effect on small businesses, micro businesses, or local or
state employment. There will be no additional economic cost to
persons required to comply with the amendments as proposed.
Furthermore, an Economic Impact Statement and Regulatory
Flexibility Analysis is not required because the proposed amend-
ments will not have an economic effect on small businesses as
defined in §2006.001(2) of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the proposed amendments will be in effect, the anticipated pub-
lic benefit is the more efficient regulation of charitable bingo and
increased compliance with the Bingo Enabling Act and Commis-
sion rules.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to James Person, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered. The Commission will hold
a public hearing on this proposal at 10:00 a.m. on Wednesday,
October 16, 2013, at 611 E. 6th Street, Austin, Texas 78701.

The amendments are proposed under: (1) §2001.355 of the
Texas Occupations Code, which requires the Commission to
adopt rules to govern the temporary suspension of a license; (2)
§2001.054 of the Texas Occupations Code, which authorizes

the Commission to adopt rules to enforce and administer the
Bingo Enabling Act; and (3) §467.102 of the Texas Government
Code, which authorizes the Commission to adopt rules for the
enforcement and administration of this chapter and the laws
under the Commission's jurisdiction.

The proposed amendments implement Chapter 2001 of the
Texas Occupations Code.

$§402.700. Denials; Suspensions, Revocations; Hearings.

(a) Denial of application. If the Director of the Charitable
Bingo Operations Division determines that an applicant is not eligi-
ble for a license on statutory or regulatory grounds, or that the license
should be denied on statutory or regulatory grounds which would jus-
tify temporary suspension or revocation of an existing license, he/she
will notify the applicant in writing that the application has been denied
and will state such grounds for the denial. If the applicant desires to
contest the denial, the applicant must, within 30 days of the date of the
notice of denial, make a written request for a hearing to contest the de-
nial.

(b) Suspension and revocation.

(1) Grounds. The Commission may temporarily suspend
or revoke a license or temporary authorization in accordance with the
Bingo Enabling Act, §2001.355. If the Commission proposes to revoke
or suspend a license it will notify the licensee in writing and will state
the grounds for the proposed action.

(2) Temporary [Summary| suspension.  Grounds for
temporary [sammary] suspension of licenses, provisions for service of
notice to licensees and show-cause hearings, and the time period for
requesting final hearings on suspension or revocation of licenses, and
other related matters are contained in the Bingo Enabling Act.

(c) Hearings.
(1) (No change.)

(2) After a hearing on the alleged violation and upon find-
ing that a violation did occur, the Commission may temporarily sus-
pend a license or temporary authorization for a period not to exceed one
year or may revoke a license or temporary authorization. The period of
a suspension begins on the date of the order invoking the suspension,
or the date of the order overruling the motion for rehearing, if one was
filed.

(3) (No change.)
(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,

2013.

TRD-201304137

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢
16 TAC §402.702

The Texas Lottery Commission (Commission) proposes new rule
§402.702, concerning Disqualifying Convictions. The purpose

PROPOSED RULES October 4, 2013 38 TexReg 6853


mailto:legal.input@lottery.state.tx.us

of the new rule is to implement changes to Occupations Code,
Chapter 2001, made pursuant to §§18, 21, 22, 24, 25, 27, 28,
and 38 of Tex. H.B. 2197, 83rd Leg., R.S. (2013). Section 18
of H.B. 2197 amended Occupations Code, Chapter 2001, by
adding new §2001.0541, concerning Rules on Consequences of
Criminal Convictions. The remainder of the listed sections made
amendments to the Bingo Enabling Act that change the parame-
ters for which applicants under the Act are automatically deemed
ineligible for a license. Occupations Code, Chapter 2001, previ-
ously deemed any applicant or potential Bingo Registry Worker
ineligible if such person or entity had been convicted of a felony,
gambling offense, criminal fraud, or a crime of moral turpitude if
less than ten years had elapsed since the termination of punish-
ment. The legislature amended those statutory provisions, such
that the only categories of absolute prohibition for listing or li-
censing are individuals convicted of gambling, gambling-related
offenses, or criminal fraud. Section 45 of H.B. 2197 provides
that not later than January 1, 2014, the Texas Lottery Commis-
sion shall adopt all rules, policies, and procedures required by
the changes in law made by this Act.

Specifically, the proposed new rule implements the requirements
under Occupations Code, §2001.0541, which states the com-
mission shall adopt rules and guidelines that comply with Occu-
pations Code, Chapter 53, in using criminal history information
to issue or renew Bingo licenses, or to list or renew Bingo Reg-
istry Workers. Also, it incorporates the changes made to the
Bingo Enabling Act that limit the statutorily defined categories of
convictions for which the Commission shall absolutely prohibit li-
censure or listing. The proposed new rule attempts to harmonize
the statutory changes and provide a comprehensive process for
the examination of those applicants and potential Bingo Registry
Workers.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed new rule will be in effect, there will
be no significant fiscal impact for state or local governments as a
result of the proposed new rule. There will be no adverse effect
on small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the new rule as proposed. Furthermore, an
Economic Impact Statement and Regulatory Flexibility Analysis
is not required because the proposed new rule will not have an
economic effect on small businesses as defined in §2006.001(2)
of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years the
proposed new rule will be in effect, the anticipated public benefit
is the more efficient regulation of charitable bingo and increased
compliance with the Bingo Enabling Act and Commission rules.

The Commission requests comments on the proposed new
rule from any interested person. Comments on the proposed
new rule may be submitted to Lea Burnett, Assistant General
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630,
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or
by email at legal.input@Iottery.state.tx.us. Comments must be
received within 30 days after publication of this proposal in order
to be considered. The Commission will hold a public hearing on
this proposal at 10:00 a.m. on Wednesday, October 16, 2013,
at 611 E. 6th Street, Austin, Texas 78701.

The new rule is proposed under §2001.054 of the Texas Occu-
pations Code, which authorizes the Commission to adopt rules
to enforce and administer the Bingo Enabling Act, and under
§467.102 of the Texas Government Code, which authorizes the

Commission to adopt rules for the enforcement and administra-
tion of this chapter and the laws under the Commission's juris-
diction. The rule is also proposed pursuant to new §2001.0541,
which requires the Commission to adopt rules to comply with
Occupations Code, Chapter 53, when using criminal history in-
formation to issue or renew a bingo license or to list or renew a
bingo registry worker.

The proposed new rule implements Chapter 2001 of the Texas
Occupations Code.

§402.702.  Disqualifying Convictions.

(a) The Commission shall determine, consistent with the re-
quirements of Chapters 53 and 2001, Occupations Code, whether crim-

inal convictions affect the eligibility of an applicant for a new or re-

newal license under the Bingo Enabling Act.

(b) Ifan individual applicant, bingo registry worker, or the di-
rector, officer, or operator of an applicant organization has been con-

victed of gambling, a gambling-related offense, or criminal fraud, then

the individual, worker, or organization will not be eligible for a new

or renewal license under the Bingo Enabling Act, or to be listed in the

Registry of Bingo Workers.

(1) The Commission deems any gambling or gambling-re-
lated offense to be those offenses including, but not limited to, any

offense listed in Penal Code, Chapter 47, Gambling.

(2) The Commission deems any offense involving criminal
fraud to be those offenses including, but not limited to, any offense

listed in:

(A) Penal Code, Chapter 32, Fraud;
(B) Penal Code, Chapter 33A, Telecommunications

Crimes;

(C) Penal Code, Chapter 35, Insurance Fraud; or
(D) Penal Code, Chapter 35A, Medicaid Fraud.

(c) For criminal convictions that do not fall under the cate-
gories addressed in subsection (b) of this section, the Commission may

determine an applicant to be ineligible for a new or renewal license or

a registry listing request based on criminal conviction if:

(1) an offense is directly relating to the duties and respon-
sibilities of the new or renewal license the applicant seeks;

(2) the offense was committed less than five years before
the date of application; or

(3) the offense falls under §3g, Article 42.12, or, Article
62.001 of the Code of Criminal Procedure.

(d) For criminal convictions that do not fall under subsection
(b) or (c) of this section, and for other offenses, such as those offenses

for which a person pleaded nolo contendre, or received deferred adju-

dication and court supervision, the Commission may apply the require-

ments of Chapter 53, Occupations Code, to determine whether the ap-

plicant is not eligible for a new or renewal license, or registry listing,

under the Bingo Enabling Act.

(e) Because the Commission is tasked with regulating the con-
duct of Charitable Bingo to ensure that the funds raised during Bingo

events reach the charities to which they are pledged, the Commis-

sion finds that convictions for offenses that call into question an appli-

cant's honesty, integrity, or trustworthiness in handling funds or deal-

ing with the public will directly affect the duties and responsibilities

of licensees, or registered bingo workers, under the Bingo Enabling

Act, triggering greater scrutiny during the licensing or listing process.

Thus, the Commission deems certain misdemeanor and felony offenses
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or other acts will directly relate to the fitness of a new or renewal ap-
plicant for a license or registry listing under this Chapter; these include
but are not limited to:

(1) Penal Code, §25.07, Violation of Certain Court Orders
or Conditions of Bond in a Family Violence Case;

(2) Penal Code, Chapter 30, Burglary and Criminal Tres-

ass;
(3) Penal Code, Chapter 31, Theft;
(4) Penal Code, Chapter 33, Computer Crimes;

(5) Penal Code, Chapter 34, Money Laundering;

(6) Penal Code, Chapter 36, Bribery and Corrupt Influence;
(7) Penal Code, Chapter 37, Perjury and Other Falsifica-

tion;
(8) Penal Code, Chapter 39, Abuse of Office;
(9) Penal Code, Chapter 71, Organized Crime; or

(10) any prohibited act under Government Code, Chapters
466 or 467; or Occupations Code, Chapter 2001.

(f) In determining whether a criminal conviction directly re-
lates to the duties and responsibilities of the license or listing, the fol-
lowing factors will be considered:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for which
the individual seeks to engage in the regulated conduct;

(3) the extent to which the regulated conduct might offer
an opportunity to engage in further criminal activity of the same type
as the previous conviction;

(4) the relationship of the conviction to the capacity re-
quired to perform the regulated conduct; and

(5) any other factors under appropriate under Chapters 53
or 2001, Occupations Code.

(g) Upon the Commission's determination that an applicant is
not eligible for a new or renewal license or registry listing because of a
disqualifying criminal conviction or other criminal offense, the Com-
mission shall take action authorized by statute or Commission rule.

(h) Denials or suspensions of new or renewal applications un-
der this section may be contested pursuant to §402.700 of this chapter
(relating to Denials; Suspensions; Revocations; Hearings).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,

2013.

TRD-201304138

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢
16 TAC §402.703

The Texas Lottery Commission (Commission) proposes new rule
§402.703, concerning Audit Policy. The purpose of the proposed
new rule is to implement changes to §2001.560 of the Texas Oc-
cupations Code, made pursuant to §40 of Tex. H.B. 2197, 83rd
Leg., R.S. (2013). The new rule is also proposed to comply with
§45(a) of H.B. 2197, which requires the Commission to adopt all
necessary rules, policies, and procedures no later than January
1, 2014.

Section 2001.560 of the Texas Occupations Code was amended
to require the Commission to develop a policy for auditing li-
censees under the Bingo Enabling Act. The statute requires
the Commission to use audit risk analysis procedures to identify
which licensees are most at risk of violating the Bingo Enabling
Act or the Commissions rules. The Commission must also use
the same audit risk analysis procedures to develop a plan for
auditing the identified licensees. The proposed new rule is the
Commissions policy for auditing license holders. The proposed
new rule outlines the Commissions authority to initiate audits and
how licensees will be selected for audit. The proposed new rule
also specifies how selected licensees will be notified of an au-
dit, how the Commission will conduct audit entrance and exit
conferences, and how the Commission will issue audit reports.
The proposed new rule also states that the Commission may in-
voice a licensee for any cost related to an audit of that licensee
that was incurred by the Commission, which is authorized under
§2001.560(d) of the Texas Occupations Code.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed new rule will be in effect, there will
be no significant fiscal impact for state or local governments as a
result of the proposed new rule. There will be no adverse effect
on small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the new rule as proposed. Furthermore, an
Economic Impact Statement and Regulatory Flexibility Analysis
is not required because the proposed new rule will not have an
economic effect on small businesses as defined in §2006.001(2)
of the Texas Government Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years the
proposed new rule will be in effect, the anticipated public benefit
is the more efficient regulation of charitable bingo and increased
compliance with the Bingo Enabling Act and Commission rules.

The Commission requests comments on the proposed new rule
from any interested person. Comments on the proposed new
rule may be submitted to James Person, Assistant General
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630,
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or
by email at legal.input@]ottery.state.tx.us. Comments must be
received within 30 days after publication of this proposal in order
to be considered. The Commission will hold a public hearing on
this proposal at 10:00 a.m. on Wednesday, October 16, 2013,
at 611 E. 6th Street, Austin, Texas 78701.

The new rule is proposed under: (1) §2001.560 of the Texas
Occupations Code, which requires the Commission to develop
a policy for auditing licensees under the Bingo Enabling Act; (2)
§2001.054 of the Texas Occupations Code, which authorizes the
Commission to adopt rules to enforce and administer the Bingo
Enabling Act; and (3) §467.102 of the Texas Government Code,
which authorizes the Commission to adopt rules for the enforce-
ment and administration of this chapter and the laws under the
Commission's jurisdiction.
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The proposed new rule implements Chapter 2001 of the Texas
Occupations Code.

§402.703.  Audit Policy.
(a) Definitions.

(1) Audit--The formal examination of a licensees accounts,

the licensee that additional information is needed before a decision is
made. If the Commission and licensee are unable to agree on the date,
time, and place of the audit entrance conference, or if the Commission
auditor is unable to contact the licensees bingo chairperson, director,
business contact, officer, unit manager, or designated agent, the audi-
tor shall schedule the audit entrance conference and send the licensee

records, and/or business activities by designated employees or repre-

written notice of that fact at least ten (10) calendar days prior to the

sentatives of the Commission.

(2) Audit fieldwork--Includes, but is not limited to, the
physical inspection of bingo premises, the observation of a bingo

scheduled audit entrance conference.

(2) The purpose of an audit entrance conference is to allow
the auditor(s) to meet with the selected licensees bingo chairperson,

game, the inquiry of management and staff, the review of financial ac-

director, business contact, officer, unit manager, or designated agent to

counts, records or business processes, the assessment of the adequacy

collect any records or other information identified in the written notifi-

of any internal controls, or any other activity necessary to meet audit

cation under subsection (c) of this section, to discuss the audit process,

objectives.

(3) Licensee--Includes any individual, partnership, corpo-
ration, group, or entity licensed under the Bingo Enabling Act and
any group of licensed authorized organizations operating under a unit
agreement.

(b) Audit Determination.

(1) In order to determine whether a licensee is, has been,

and to answer any questions the licensee may have regarding the au-
dit. There is no standard timeline by which an audit will be completed,
but an audit must be completed by the fifth anniversary of the date the
licensee was identified and selected for audit.

(3) The Commission may require the attendance at the au-
dit entrance conference of any person familiar with the licensees oper-
ations. If any required attendees fail to attend the audit entrance con-
ference, the Commission may impose sanctions against the licensee or

and/or will remain in compliance with the Bingo Enabling Act or the

absent attendees. In addition to any required attendees, the licensee

Charitable Bingo Administrative Rules, the Commission may audit the

may allow any other individuals to attend the audit entrance confer-

licensee at any time.

(2) Those licensees who are most at risk of violating the
Bingo Enabling Act or the Charitable Bingo Administrative Rules will

ence.

(e) AuditFieldwork. Any time after the conclusion of the audit
entrance conference, the auditor(s) may initiate the audit fieldwork at

be identified and selected for audit based on risk factors established by

a location designated by the auditor(s). When conducting audit field-

the Commission. Risk factors may be based on, among other things,

work, the auditor(s), at their discretion, may use a detailed auditing

a licensees gross receipts, gross rentals, bingo expenses, net proceeds,

procedure or a sample and projection auditing method. A sample and

and/or charitable distributions, or the number or severity of complaints

projection auditing method may include, but is not limited to, man-

made against the licensee.

(3) Notwithstanding paragraph (2) of this subsection, the
Commission may audit any licensee if the Commission reasonably be-
lieves the licensee may violate, or may have violated, the Bingo En-
abling Act or the Charitable Bingo Administrative Rules.

(c) Notification.

(1) If a licensee is selected for an audit pursuant to sub-
section (b) of this section, a Commission auditor will so notify that li-
censees bingo chairperson, director, business contact, officer, unit man-
ager, or designated agent in writing. The written notification constitutes
the beginning of the audit.

(2) The written notification will identify the time period to

ual sampling techniques, computer-assisted audit techniques, analyti-
cal procedures, financial projections, and auditor recompilation from
reliable independent sources.

(f) Exit Conference.

(1) Any time after the completion of the audit fieldwork, an
auditor will attempt to contact the selected licensees bingo chairperson,
director, business contact, officer, unit manager, or designated agent to
schedule an audit exit conference. If the auditor and licensee are un-
able to agree on the date, time, and place of the audit exit conference,
or if the auditor is unable to contact the licensees bingo chairperson, di-
rector, business contact, officer, unit manager, or designated agent, the
auditor shall schedule the audit exit conference and send the licensee
written notice of that fact at least ten (10) calendar days prior to the

be audited and any records or other information that must be made

scheduled audit exit conference.

available for Commission review. Various forms, including question-
naires and physical inventory requests, may be included with the writ-
ten notification. Licensees must complete any forms in the manner, and
in the time period, specified by the Commission.

(d) Entrance Conference.

(1) Within ten (10) calendar days of sending the written no-

(2) The purpose of an audit exit conference is to allow the
auditor(s) to meet with the selected licensees bingo chairperson, di-
rector, business contact, officer, unit manager, or designated agent to
discuss the results of the audit and the draft audit report.

(3) The Commission may require the attendance at the au-
dit exit conference of any person familiar with the licensees operations.

tification under subsection (c) of this section, an auditor will attempt

If any required attendees fail to attend the audit exit conference, the

to contact the selected licensees bingo chairperson, director, business

Commission may impose sanctions against the licensee or absent at-

contact, officer, unit manager, or designated agent to schedule an audit

tendees. In addition to the required attendees, the licensee may allow

entrance conference. Unless otherwise provided by the Commission,

any other individuals to attend the audit exit conference.

the audit entrance conference will be held within fourteen (14) calen-
dar days from the auditors contact with the licensee. The licensee may
submit a written request to the Commission to delay the audit entrance
conference. The written request must include the reasons for the re-

(g) Audit Report.

(1) Upon completion of the audit, the auditor(s) will pre-
pare a draft audit report containing their findings and conclusions. A

quested delay. After reviewing a properly submitted written request to

copy of the draft audit report will be provided to the licensee at the au-

delay, the Commission may either approve or deny the request or notify

dit exit conference.
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(2) A licensee may, but is not required to, respond to the
draft audit report by providing written comments and any supporting
documentation to the auditor(s) within twenty (20) calendar days of re-
ceiving the draft audit report. Written comments should include a state-
ment of agreement or disagreement with the draft audit report findings
and, if applicable, a list of any corrective measures that will be taken to
ensure compliance with the Bingo Enabling Act and Charitable Bingo
Administrative Rules. Any properly submitted comments and support-
ing documents will be reviewed by the auditor(s) and placed in the final
audit report. The auditor(s) may revise the draft audit report in response
to any properly submitted comments or supporting documents.

(3) Any time after the twenty (20) calendar day deadline,
the auditor(s) may issue the final audit report. A copy of the report will
be provided to the licensee.

(h) The Commission may invoice a licensee for any cost re-
lated to an audit of that licensee that was incurred by the Commission,
including travel costs, audit and investigation time, and supplies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304139

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

¢ ¢ ¢

16 TAC §402.705

The Texas Lottery Commission (Commission) proposes new rule
§402.705, concerning Inspection of Premises. The purpose of
the proposed new rule is to implement changes to §2001.557 of
the Texas Occupations Code, made pursuant to §39 of Tex. H.B.
2197, 83rd Leg., R.S. (2013). The new rule is also proposed to
comply with § 45(a) of H.B. 2197, which requires the Commis-
sion to adopt all necessary rules, policies, and procedures no
later than January 1, 2014.

Section 2001.557 of the Texas Occupations Code requires the
Commission by rule to develop and implement policies and pro-
cedures related to the inspection of premises where bingo is be-
ing conducted or intended to be conducted, or where equipment
used or intended for use in bingo is found. The proposed new
rule would satisfy this requirement by outlining the Commissions
authority to inspect premises and list some of the factors that the
Commission will use to determine the priority of inspections.

Kathy Pyka, Controller, has determined that for each year of the
first five years the new rule will be in effect, there will be no sig-
nificant fiscal impact for state or local governments as a result
of the new rule. There will be no adverse effect on small busi-
nesses, micro businesses, or local or state employment. There
will be no additional economic cost to persons required to com-
ply with the new rule as proposed. Furthermore, an Economic
Impact Statement and Regulatory Flexibility Analysis is not re-
quired because the new rule will not have an economic effect on
small businesses as defined in §2006.001(2) of the Texas Gov-
ernment Code.

Sandra Joseph, Director of the Charitable Bingo Operations Di-
vision, has determined that for each year of the first five years
the new rule will be in effect, the anticipated public benefit is the
more efficient regulation of charitable bingo and increased com-
pliance with the Bingo Enabling Act and Commission rules.

The Commission requests comments on the new rule from
any interested person. Comments on the new rule may be
submitted to James Person, Assistant General Counsel, by
mail at Texas Lottery Commission, P.O. Box 16630, Austin,
Texas 78761-6630; by facsimile at (512) 344-5189; or by email
at legal.input@lottery.state.tx.us. Comments must be received
within 30 days after publication of this proposal in order to be
considered. The Commission will hold a public hearing on this
proposal at 10:00 a.m. on Wednesday, October 16, 2013, at
611 E. 6th Street, Austin, Texas 78701.

The new rule is proposed under: (1) §2001.557 of the Texas
Occupations Code, which requires the Commission by rule to
develop and implement policies and procedures related to the
inspection of premises; (2) §2001.054 of the Texas Occupations
Code, which authorizes the Commission to adopt rules to en-
force and administer the Bingo Enabling Act; and (3) §467.102
of the Texas Government Code, which authorizes the Commis-
sion to adopt rules for the enforcement and administration of this
chapter and the laws under the Commission's jurisdiction.

The new rule implements Chapter 2001 of the Texas Occupa-
tions Code.

§402.705.  Inspection of Premises.

(a) The Commission may conduct inspections of premises
where bingo is being conducted or is intended to be conducted, or
where equipment used or intended for use in bingo is found. The
Commission will prioritize premises inspections based on risk factors
the Commission considers important, including the following:

(1) the amount of money derived from the conduct of bingo
and/or the use of bingo equipment at the premises;

(2) the compliance history of the premises;

(3) the amount of time that has elapsed since the last Com-
mission inspection of that premises; and

(4) the number or severity of complaints from members of
the public or governmental entities against the premises.

(b) Notwithstanding subsection (a) of this section, the Com-
mission may inspect any premises where bingo is being conducted or
is intended to be conducted, or where equipment used or intended for
use in bingo is found, if the Commission reasonably believes a viola-
tion of the Bingo Enabling Act or this chapter may occur or may have
occurred.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304140

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5012

PROPOSED RULES October 4, 2013 38 TexReg 6857


mailto:legal.input@lottery.state.tx.us

¢ ¢ ¢

CHAPTER 403. GENERAL ADMINISTRATION
16 TAC §403.115

The Texas Lottery Commission (Commission) proposes new
rule §403.115, concerning Negotiated Rulemaking and Al-
ternative Dispute Resolution. The purpose of the proposed
new rule is to implement changes to Texas Government Code
Chapter 467, made pursuant to §17 of Tex. H.B. 2197, 83rd
Leg., R.S. (2013). Specifically, §17 of H.B. 2197 amended
Government Code, Chapter 467, by adding new §467.109 Ne-
gotiated Rulemaking and Alternative Dispute Resolution Policy,
which requires the Commission to develop and implement a
policy to encourage the use of both negotiated rulemaking
and appropriate alternative dispute resolution. Proposed new
rule §403.115, therefore, provides for a framework by which
negotiated rulemaking and alternative dispute resolution may
be undertaken by the Commission. Section 45 of H.B. 2197
provides that not later than January 1, 2014, the Texas Lottery
Commission shall adopt all rules, policies, and procedures
required by the changes in law made by this Act.

Kathy Pyka, Controller, has determined that for each year of the
first five years the new rule will be in effect, there are no fore-
seeable implications related to cost or revenues to the state as
a result of the proposed new rule. There will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic costs to persons
required to comply with the new rule as proposed. Furthermore,
an Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the new rule will not have an eco-
nomic effect on small businesses as defined in Texas Govern-
ment Code §2006.001(2).

Bob Biard, General Counsel, has determined that for each year
of the first five years the new rule will be in effect, the anticipated
public benefit will be to improve rulemaking and dispute resolu-
tion at the Commission through more open, inclusive, concilia-
tory, and effective processes designed to build consensus.

The Commission requests comments on the new rule from
any interested person. Comments on the new rule may be
submitted to Deanne Rienstra, Assistant General Counsel, by
mail at Texas Lottery Commission, P.O. Box 16630, Austin,
Texas 78761-6630; by facsimile at (512) 344-5189; or by email
at legal.input@lottery.state.tx.us. Comments must be received
within 30 days after publication of this proposal in order to be
considered.

The new rule is proposed under §467.102 of the Texas Govern-
ment Code, which authorizes the Commission to adopt rules for
the enforcement and administration of the laws under the Com-
mission's jurisdiction.

The proposed new rule will implement changes to Chapter 467
of the Texas Government Code.

§403.115.  Negotiated Rulemaking and Alternative Dispute Resolu-

in response to a request from an interested person(s), may propose to
engage in negotiated rulemaking to obtain assistance in drafting a pro-
posed rule, in accordance with the provisions of Government Code,
Chapter 2008. By way of example only, negotiated rulemaking may
be appropriate when multiple constituencies are involved; the subject
matter is complex or controversial; or the Commission lacks complete
information.

(1)  When negotiated rulemaking is proposed, the Execu-
tive Director (for lottery rules) or the Charitable Bingo Operations Di-
rector (for charitable bingo rules), or their designee, shall be the nego-
tiated rulemaking convener.

(A) The convener shall assist in identifying persons
who are likely to be affected by a proposed rule, including those who
oppose the issuance of a rule. The convener shall discuss with those
persons or their representatives the items listed in Government Code

§2008.052(c).

(B) The convener shall then recommend to the Com-
mission whether negotiated rulemaking is a feasible method to develop
the proposed rule and shall report on the relevant considerations, in-
cluding the items listed in Government Code §2008.052(d).

(2) Upon consideration of the convener's recommendation,
the Commission may approve Commission staff to engage in nego-
tiated rulemaking in accordance with the provisions of Government
Code, Chapter 2008. The Commission may authorize the staff to per-
form the duties and requirements set forth in Chapter 2008, including
providing any required notices, establishing a negotiated rulemaking
committee and appointing the members of the committee, and appoint-

ing a facilitator.

(c) Alternative Dispute Resolution. The Commission encour-
ages the fair and expeditious resolution of internal and external disputes
under the Commission's jurisdiction through alternative dispute reso-
lution (ADR) procedures. ADR procedures include any procedure or
combination of procedures described by Civil Practice and Remedies
Code, Chapter 154. ADR procedures are intended to supplement and
not limit other dispute resolution procedures available for use by the
Commission.

(1) Any ADR procedure used to resolve disputes under
the Commission's jurisdiction shall conform with Government Code,
Chapter 2009, and, to the extent possible, the model guidelines for
the use of ADR issued by the State Office of Administrative Hearings

(SOAH).

(2) The Commission, the Executive Director, or the Char-
itable Bingo Operations Director, either on it/his/her own initiative or
in response to a request from a person involved in a dispute with the
Commission, may direct an unresolved internal or external dispute, in-
cluding but not limited to a lottery or bingo licensing matter, a bingo
audit matter, a personnel matter, or a contested case to ADR, and will
determine, in consultation with the Legal Services Division staff, which
method of ADR is most appropriate.

(3) Breach of Contract Claims. Notwithstanding the fore-
going, contract claims asserted by a contractor against the Commission
are governed by Government Code, Chapter 2260 and the Commission

tion.

(a) Policy. It is the Commission's policy to encourage the use
of negotiated rulemaking under Government Code, Chapter 2008, and
appropriate alternative dispute resolution procedures under Govern-
ment Code, Chapter 2009.

(b) Negotiated Rulemaking. The Commission, the Executive
Director (for lottery rules), or the Charitable Bingo Operations Direc-
tor (for charitable bingo rules), either on it/his/her own initiative or

Rules at §§403.201 - 403.223 of this title (relating to General Admin-
istration), and not this section.

(d) The Commission may adopt written procedures to further
implement negotiated rulemaking and ADR procedures under this sec-
tion, including procedures to designate a coordinator to implement the
Commission's policy under this section and to collect data concerning
the effectiveness of negotiated rulemaking and ADR procedures.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304144

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 344-5275

¢ ¢ ¢

16 TAC §403.600

The Texas Lottery Commission (Commission) proposes new
rule §403.600, concerning Complaint Review Process. The
purpose of the proposed new rule is to implement changes to
Texas Government Code Chapter 467, made pursuant to §17
of Tex. H.B. 2197, 83rd Leg., R.S. (2013); specifically, new
§467.111, which provides that the Commission shall maintain a
system to promptly and efficiently act on each complaint filed
with the Commission, shall by rule adopt and publish proce-
dures governing the entire complaint process, shall analyze the
complaints to identify any trends or issues, and shall prepare
a report on the trends and issues identified. Section 45 of
H.B. 2197 provides that not later than January 1, 2014, the
Texas Lottery Commission shall adopt all rules, policies, and
procedures required by the changes in law made by this Act.

Kathy Pyka, Controller, has determined that for each year of the
first five years the new rule will be in effect, there are no fore-
seeable implications related to cost or revenues to the state as a
result of the proposed new rule. There will be no adverse effect
on small businesses, microbusinesses, or local or state employ-
ment. There will be no additional economic costs to persons
required to comply with the new rules as proposed. Further-
more, an Economic Impact Statement and Regulatory Flexibility
Analysis is not required because the new rule will not have an
economic effect on small businesses as defined in Texas Gov-
ernment Code §2006.001(2).

Ed Rogers, Director of Enforcement, has determined that for
each year of the first five years the proposed new rule will be
in effect, the anticipated public benefit will be an increased abil-
ity for the public to be informed on the complaint submission
process and for the Texas Lottery Commission to track, analyze,
and report the sources and types of complaints and the results
of investigations, with anticipated results to include a more re-
sponsive, timely and efficient complaint process.

The Commission requests comments on the proposed new rule
from any interested person. Comments on the proposed new
rule may be submitted to Stephen White, Assistant General
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630,
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or
by email at legal.input@lottery.state.tx.us.

The new rule is proposed pursuant to §466.015 of the Texas
Government Code, which authorizes the Commission to adopt
rules governing the operation of the lottery, and under §467.102
of the Texas Government Code, which authorizes the Commis-
sion to adopt rules for the enforcement and administration of the
laws under the Commission's jurisdiction. The new rule is also

proposed pursuant to new §467.111, which requires the Com-
mission by rule to adopt and publish procedures governing the
complaint process.

The proposed rule implements changes to Chapter 467 of the
Texas Government Code.

§403.600. Complaint Review Process.

(a) Purpose. This section implements §467.111 of the Texas
Government Code, which requires the Texas Lottery Commission
(Commission) to maintain a system to promptly and efficiently act
on each complaint filed with the Commission and by rule adopt and
publish procedures governing the entire complaint process from sub-
mission to disposition. The Lottery Operations Division shall manage
the process for all complaints relating to any Commission activities,
regardless of the affected Commission division or subject matter. The
Lottery Operations Division may adopt written procedures to further
implement the requirements of §467.111 and this section.

(b) Complaint Intake. Complaints must be submitted by mail,
email, in person, or fax.

(1) All complaints shall be monitored through the com-
plaint tracking system and all jurisdictional complaints will be tracked,
from initial intake or discovery of the complaint to final disposition.
A jurisdictional complaint is a complaint which alleges a violation of
the State Lottery Act (Government Code, Chapter 466), the Bingo En-
abling Act (Occupations Code, Chapter 2001), Commission rules, or
any other applicable provisions of the Texas Government Code or the
Texas Administrative Code under which the Commission has the au-
thority to interpret and apply the law.

(2) The Commission shall make available information on
how to file a complaint on the Commission's internet web site, intranet,
at Commission claim centers, Bingo regional offices, licensed lottery
retail locations, bingo playing locations, and the Commission head-

quarters.

(3) Commission staff shall maintain and monitor a toll-free
telephone number during normal working hours to assist complainants.

(c) Complaint Processing. The Commission requires specific
information to process and investigate a complaint. Commission staff
will review all complaints to ensure they are jurisdictional, in writ-
ing, and include the complainant's name, mailing address, and con-
tact phone number. If a complaint is received without all necessary
information, the staff will make reasonable efforts to contact the com-
plainant and obtain the necessary information. Non-jurisdictional com-
plaints will be entered in the complaint tracking system as contacts
along with an explanation why the complaint is non-jurisdictional, but
will not be referred for investigation or follow-up. Staff will notify the
complainant verbally or in writing that the complaint is non-jurisdic-
tional.

(d) If the complaint is jurisdictional and contains the required
information, the complaint will be entered in the complaint tracking
system and referred to the appropriate Commission division or depart-
ment for investigation or follow-up. Commission staff will provide an
acknowledgement notification verbally or in writing to the complainant
after the complaint is processed. Commission staff will provide peri-
odic ongoing complaint status updates verbally or in writing. A closing
notification will be provided to the complainant verbally or in writing
when the complaint is closed.

(e) Complaint Analysis and Reports. The Commission staff
will maintain a comprehensive database of complaints in order to iden-
tify trends or issues related to violations of state laws under the Com-
mission's jurisdiction.
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(1) At least once each biennium, designated Commission
staff will generate a trend analysis report. The report will:

(A) categorize complaints based on the type of violation

alleged;
(B) track each complaint from submission to disposi-

tion;

(C) evaluate the effectiveness of the of the Commis-
sion's enforcement process; and

(D) include any additional information the Commission
considers necessary.

(2) The trend analysis report shall be made available to the

public.

() Americans with Disabilities Act Complaints. Notwith-
standing the foregoing, all complaints to the Commission regarding
Americans with Disabilities Act violations are governed by the pro-
visions of §401.407 of this title (relating to Complaints Relating to
Non-accessibility), and not this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304145

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: November 3, 2013

For further information, please call: (512) 344-5275

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 201. LICENSING AND
ENFORCEMENT--PRACTICE AND
PROCEDURE

22 TAC §201.3

The Texas Funeral Service Commission (Commission) proposes
an amendment to §201.3, concerning Complaints and Investiga-
tions.

The amendments to §201.3 are proposed to add language to
include the Staff Attorney and Legal Assistant to the rule.

Donna Potter, Interim Executive Director, has determined that
for the first five-year period the amendment is in effect, there will
be no fiscal implication for state or local governments as a result
of enforcing or administering the proposed amendment.

Ms. Potter further has determined that for each year of the first
five-year period the amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment will be in-
creased efficiency in the handling of complaints and investiga-
tions. Ms. Potter has also determined that there will be no effect
on large, small or micro-businesses, that there is no anticipated

economic costs to persons who are required to comply with the
amendment as proposed, and that there will be no impact on lo-
cal employment or economies.

Comments on the proposal may be submitted to Ms. Potter
at P.O. Box 12217, Capitol Station, Austin, Texas 78711-1440,
(512) 479-5064 (fax), or electronically to info@tfsc.state.tx.us.

The amendment is proposed under Texas Occupations Code,
§651.152. The Commission interprets §651.152 as authorizing
it to adopt rules as necessary to administer Chapter 651.

No other statutes, articles, or codes are affected by the proposal.

$201.3.  Complaints and Investigations.

Nothing in this rule shall be deemed to vest substantive or procedural
rights in any person. The rule's purpose is twofold: to give affected
persons notice of the process the Commission [eemmission] follows
in the processing of complaints; and to comply with the rulemaking
requirements imposed by Texas Occupations Code, §651.202.

(1) Any person may file a complaint with the Commission
concerning alleged violations of any statute over which the Commis-
sion has regulatory authority as well as Commission rules. Complaints
should be addressed to the Commission's address that appears on its
website at www.tfsc.state.tx.us.

(2) Staff will provide Complaint forms to a person who
wishes to file a complaint. Complaint forms may also be printed from
the Commission's website in both Word and PDF format. The Com-
mission-approved form provides space for the following information:

(A) the name and business address of the person or es-
tablishment Complained of;

(B) the time and place where the acts occurred;

(C) the nature of the acts set out in sufficient detail to
enable the Commission to investigate the complaint and the person or
entity complained of to identify the incident and prepare a defense; and

(D) the names, addresses, and telephone numbers of
any persons who witnessed the acts.

(3) The form also asks for any pertinent contracts, pho-
tographs, letters, advertisements or other documents.

(4) All complaints must be in writing, other than com-
plaints alleging conduct which, if true, would constitute an imminent
or continuing threat to the public health, safety, or welfare. These
latter complaints must be reduced to writing before the conclusion of
the investigative process.

(5) Complaints are initially referred to an Investigator
who will acknowledge receipt of the complaint in writing to the
Complainant. The Investigator next will send a copy of the complaint
to the Respondent by certified mail. The letter of transmittal will
request a written narrative response and possibly documents from the
Respondent within 15 days of receipt of the letter.

(6) The Investigator, at the conclusion of the investigation,
will prepare a preliminary summary of the allegations, the Investiga-
tor's findings, and a recommendation to send to the Staff Attorney.

(7) _The Staff Attorney will determine first if the substance
of the complaint falls within the Commission's jurisdiction. If not, The
Staff Attorney will dismiss the complaint with the approval of the Ex-
ecutive Director. The Staff Attorney or the Legal Assistant will draft
a letter to notify the Complainant of the determination of the Commis-
sion, and possibly refer the matter to an entity having authority over
the matter, if the facts show a probable violation of law.
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(8) If'the Staff Attorney determines that the facts indicate a

Practice and Procedure, 1 TAC Chapter 155 et seq. govern SOAH for-

probable violation of law or rule over which the Commission has reg-

mal hearings and subsequent decisions.

ulatory authority, the Investigator will prepare a Preliminary Report.
This Report will state the facts upon which it is based and that a vio-
lation has occurred. The Staff Attorney will assess the penalty amount
based on the Disciplinary Guidelines described in §201.11 of this title
(relating to Disciplinary Guidelines).

(9) The Legal Assistant will send the person charged with
the violation (Respondent) a copy of the Report and a Notification of
an Informal Conference.

(10) The Staff Attorney or the Legal Assistant will send
the Report by first class mail, certified and regular, to the Respondent's
address on file with the Commission.

(11) The Executive Director presides over Informal Con-
ferences. The Conferences are usually attended by a panel including
the Staff Attorney, the Legal Assistant, the Administrator of Compli-
ance and Consumer Affairs and the Investigator who investigated the
complaint. The commission's legal counsel may attend. The Com-
plainant is entitled to attend the conference as well. If the Complainant
attends the Conference, the panel typically hears first from the Com-
plainant followed by the Respondent. The Respondent is entitled to

Legal Counsel.

(12) No court reporter will be present, the parties will not
be placed under oath, and no audio or video recording of the Confer-
ence will be made or allowed for use in any subsequent proceeding.
The panel may notate whether or not the Complainant and/or the Re-
spondent attended the Conference as well as any pertinent information
provided by either participant relating to the complaint.

(13) The Executive Director or Staff Attorney will first ex-
plain the process used at the Conference. The Complainant is allowed
to address the panel first. The Respondent is then given the opportunity
to show compliance with all applicable laws and rules.

(14) The panel will confer about the complaint following
the Respondent's presentation. The Executive Director makes a deci-
sion after receiving input from the Staff Attorney, the Legal Assistant,
the Administrator of Compliance and Consumer Affairs, and the Inves-
tigator. The Executive Director may decide to dismiss the complaint,
investigate further, or take disciplinary action. The Executive Direc-
tor will give Respondent verbal notice of the Director's decision at the
conclusion of the Conference. If the complaint is dismissed, the Staff
Attorney or the Legal Assistant will notify the Complainant by letter.

(15) If the complaint is not dismissed the Staff Attorney
will provide a case summary, Informal Conference notes, Respondent's
complaint history and the Executive Director's recommendation to the
Commission at the next scheduled Commission Meeting, unless further
investigation is needed. The Commission may affirm the Executive Di-
rector's decision made at the Informal Conference, increase or decrease
a penalty imposed, dismiss the complaint or order further investigation.

(16) The Staff Attorney or the Legal Assistant will mail no-
tice of the Commission's decision to the Respondent by first class mail,
certified and regular, within 10 days of the date of the Commission
Meeting. The letter to the Respondent shall be sent to the address on file
with the Commission. If the decision imposes sanctions, Respondent
shall within 30 days accept the decision and pay the penalty amount;
request a SOAH formal hearing; or request mediation at SOAH.

(A) Staff will notify the Complainant if Respondent ac-
cepts the decision and pays the penalty imposed.

(B) The Administrative Procedure Act, Texas Govern-
ment Code Chapter 2001, §2001.051 et seq. and SOAH's Rules of

(C) The Commission's Alternative Dispute Resolution
Policy and Procedure Rule, found in §207.1 of this title (relating to
Alternative Dispute Resolution Policy and Procedure), governs SOAH
meditations.

(17) The Commission will notify Complainants upon the
final disposition of any complaint.

HH Anype%seﬂmayﬁleaeemp%&iﬂt%ﬁh%heeemﬂﬁssieﬁ
ﬁeﬂhasreg&ka{ewau%hemyasweﬂaseemmﬂstenml%eemplaams
should be addressed to the Commission's address that appears on its
website at www.tfsestate-bcus]

H2) Staff will previde Complaint forms to a person whe
wishes to file a complaint. Complaint forms may alse printed from the
commission's website in both Werd and PDE format. The commission-
approved form provides space for the following information:}

HA) the name and business address of the person or es-

HB) the time and place where the acts ocecurred;}

HE) the nature of the aets set out in sufficient detail to
cnable the Commission to investigate the complaint and the person or
entity complained of to identify the incident and prepare a defense; and]

{(D) the names; addresses; and telephone numbers of
any persons whe witnessed the aets-}

[(3) The form also asks for any pertinent contracts, pho-
tographs; letters; advertisements or other documents:]

4 Al complaints must be in writing; other than com-
plaints alleging conduect which; if true; would constitute an imminent
or continuing threat to the public health; safety; or welfare. These lat-
ter complaints must be reduced to writing before the conclusion of the
investigative process.]

H5) Complaints are initially referred to an imvestigater
whe will acknewledge receipt of the complaint in writing to the
complainant: The investigator next will send a eepy of the complaint
to the respondent by certified mail. The letter of transmittal will
request a Written narrative response and pessibly deeuments from the

[(6) The investigator, at the conclusion of the investigation,
will prepare a preliminary summary of the allegations; the investiga-
tor's findings, and a recommendation for disposition to the executive
dircctor.]

{7 The director will determine first if the substance of the
matter to an entity having autherity over the matter; if the facts show a
probable violation of law. If the investigator determines that the faets
indicate a probable vielation of law or rule over which the commission
has regulatory authority, the investigator will prepare a Preliminary Re-
a vielation has occurred: The director will assess the penalty amount
based on the diseiplinary guidelines deseribed in §201-H of this title
{relating to Disciplinary Guidelines)-}

[(8) The investigator will send the person charged with the
violation {respondent) a copy of the Preliminary Report and notification
conference.]

of an informal
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[(9) Staff will send the report by first class mail, certified
and regular, to the respondent's address on file with the Commission.]}

f10) The executive director presides over informal confer-
enees. The conferences are usually attended by the legal assistant; the
whe investigated the complaint. The commission's legal counsel may
attend- The complainant is entitled to attend the conference as well- In
this event the panel typically hears first from the complainant followed
by the person charged with the violation. The respondent is entitled te
counsek}

beplaeeduﬂdereaﬂ%aﬂdﬂeauéeefﬂdeefeeefémgef%heeeﬁfer-
enee will be made or allowed for use in any subsequent proceeding:
Staff may notate whether or not the complainant and/er the respondent
attended the informal conferenee as well as any pertinent information
director or legal eounsel will first explain the proeess used at the infor-
mal conference. The respondent is then given the opportunity to show
f12) The conference panel will confer about the complaint
a decision after receiving input from the legal assistant; the administra-
tor of compliance and consumer affairs, the investigator, and counsel, if
in attendance. The executive director may decide to dismiss the com-
[13) The ive di enini of i
andeeﬂsumeraﬁ&m&eﬁhemesﬂg&te;w&ﬂpfwﬁeaeasesummaw

informal conference notes; respondent's complaint history and the ex-
ecutive director's recommendation to the commission at the next sched-

ferene%measeerdeere&seapeﬂal&y%peseédﬁmssweréerfur-
ther investigation-|
of the meeting date to the respondent's address on file with the Com-
days acecept the decision and pay the penalty amount; request a SOAH
formal hearing; or request mediation at the SOAH-]
[(B) The Administrative Procedure Act, Texas Govern-

Practice and Procedure; 1 TAC Chapter 155 et seq- govern SOAH for-
Poliey and Procedure Rule; §207-1 of this title govern SOAH medi-

f5) The commission will netify complainants upon the
final dispesition of any complaint:

f6) The Office of the Attorney General represents the
commission before SOAH and in court.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304096

Donna Potter

Interim Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 936-2469

¢ ¢ ¢

CHAPTER 203. LICENSING AND
ENFORCEMENT--SPECIFIC SUBSTANTIVE
RULES

22 TAC §203.3

The Texas Funeral Service Commission (Commission) pro-
poses an amendment to §203.3, concerning Funeral Director in
Charge.

The proposed amendment to §203.3 changes the mileage in
subsection (d) from 60 miles to 100 miles.

Donna Potter, Interim Executive Director, has determined that
for the first five-year period the amendment is in effect, there will
be no fiscal implication for state or local governments as a result
of enforcing or administering the proposed amendment.

Ms. Potter further has determined that for each year of the first
five-year period the amendment is in effect, the public benefit
anticipated as a result of enforcing the amendment will be in-
creased efficiency in the handling of complaints and investiga-
tions. Ms. Potter has also determined that there will be no effect
on large, small or micro-businesses, that there is no anticipated
economic costs to persons who are required to comply with the
amendment as proposed and that there will be no impact on lo-
cal employment or economies.

Comments on the proposal may be submitted to Ms. Potter
at P.O. Box 12217, Capitol Station, Austin, Texas 78711-1440,
(512) 479-5064 (fax), or electronically to info@tfsc.state.tx.us.

The amendment proposed under Texas Occupations Code,
§651.152. The Commission interprets §651.152 as authorizing
it to adopt rules as necessary to administer Chapter 651.

No other statutes, articles, or codes are affected by the proposal.

§203.3.  Funeral Director in Charge.
(a) - (¢) (No change.)

(d) An individual may not be designated as the funeral direc-
tor in charge of more than one establishment unless the additional es-
tablishments are operated as branches or satellites of a primary estab-
lishment, all of the establishments are under the same ownership, same
general management, and no establishment is more than 100 [66] miles
from any other establishment held under the same ownership condi-
tions.

(e) - (h) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.
Filed with the Office of the Secretary of State on September 18,
2013.
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TRD-201304097

Donna Potter

Interim Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 936-2469

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM

31 TAC §15.22

The General Land Office (GLO) proposes an amendment to
§15.22, relating to Certification Status of Brazoria County Dune
Protection and Beach Access Plan (Plan). The amendment to
§15.22 adds new subsection (c) to certify as consistent with
state law an amendment to Brazoria County's (the County) Plan.

Copies of the County's Plan can be obtained by contact-
ing Richard Hurd, Brazoria County Parks Director, at (979)
864-1541 or rhurd@brazoria-county.com and GLO's Archives
Divisions, Texas General Land Office, P.O. Box 12873, Austin,
TX 78711-2873, phone number (512) 475-1859.

BACKGROUND

Pursuant to the Open Beaches Act (Texas Natural Resource
Code, Chapter 61) and the Beach/Dune Rules (31 TAC §§15.1 -
15.12 and §§15.21 - 15.37), a local government with jurisdiction
over Gulf Coast Beaches must submit its dune protection and
beach access plan and any amendments to the plan to the GLO
for certification pursuant to 31 TAC §15.3(0). The GLO reviews
alocal beach access and dune protection plan and amendments
to the plan and, if appropriate, certifies that the plan is consis-
tent with state law by amendment of a rule as authorized in Texas
Natural Resource Code §61.011(d)(5) and §61.015(b). The cer-
tification by rule reflects the state's certification of the plan, but
the text of the plan is not adopted by the GLO as provided in 31
TAC §15.3(0)(4).

The County is a coastal county consisting of areas bordering
Harris, Galveston and Matagorda counties. The County is ac-
cessible via State Highways 6, 36 and 332 from the northwest,
State Highway 5 from the east and west, County Road 257 from
Galveston Island, and State Highway 228 from Harris County.
The County also borders the Gulf of Mexico to the southeast ex-
tending from the northeast at Follet's Island southwest to the San
Bernard National Wildlife Refuge bordering Matagorda County.
The Gulf Beaches within the unincorporated areas of the county
are governed by the County's Plan. The Plan does not apply
to the incorporated areas of the Village of Surfside Beach, the
Town of Quintana, the City of Freeport, the San Bernard National
Wildlife Refuge, and the Justin Hurst Management Area. The
plan was previously amended to adopt an Erosion Response
Plan and was certified by the GLO as consistent with state law
and became effective March 7, 2013.

ANALYSIS OF PROPOSED AMENDMENTS

The County adopted the amendment on April 23, 2013 in Order
No. VII.B.2.d and submitted the change to the GLO with a re-
quest for certification of the amendment as consistent with state
law. The amendment proposes changes to the beach access
point and parking areas at San Luis Pass County Park to provide
for vehicular restrictions for pedestrian-only traffic along sections
of the San Luis Pass County Park Beach and on-beach parking.
Specifically, the amendment modifies Section 7, Management of
the Public Beach, Subsection Il, and Exhibit C to change parking
on and adjacent to the beach at San Luis Pass County Park to
provide for vehicular restrictions for pedestrian-only traffic along
sections of the beach and creates an on-beach parking area.
The amendment to §15.22 relating to Certification Status of the
County Dune Protection and Beach Access Plan proposes to
add subsection (c) to certify the County's proposed amendment
to the Plan as consistent with state law.

FISCAL AND EMPLOYMENT IMPACTS

Ms. Helen Young, Deputy Commissioner for the GLO's Coastal
Resources Program Area, has determined that for each year of
the first five years the amended section as proposed is in effect,
there will be minimal cost to state or local governments for instal-
lation of vehicular controls and signage as a result of enforcing
or administering the amended sections.

Ms. Young has also determined that there will be no additional
costs of compliance for large and small businesses or individuals
resulting from implementation of the amendment to the Plan.

PUBLIC BENEFIT

Ms. Young has determined that for the first five years the public
will benefit from the proposed amendments to the Plan because
the updated parking plan preserves the public's unrestricted
ingress and egress to the public beach at San Luis Pass County
Park. Ms. Young has determined that the amendment safe-
guards the conservation of the natural resources in the area,
is tailored to the unique natural features and use potential of
San Luis Pass County Park, provides for multiple and com-
patible uses of the coastal zone, preserves public access to
and enjoyment of the public beach and clearly coordinates and
establishes how the public beach at San Luis Pass County Park
will be managed by the County. Ms. Young has also deter-
mined that the probable economic costs to persons required to
comply with the rule will be negligible. The plan was previously
amended to adopt a Beach User Fee Plan that was certified
by the GLO as consistent with state law and became effective
on March 7, 2013 and no change in the user fee has been
proposed as part of the amendment.

ENVIRONMENTAL REGULATORY ANALYSIS

GLO has evaluated the proposed rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code §2001.0225 and determined that the action is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. "Major
environmental rule" means a rule, the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in
a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The proposed
amendments to §15.22 are not anticipated to adversely affect in
a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state because the
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proposed rulemaking implements legislative requirements in
Texas Natural Resources Code §§61.011 - 61.015 relating to the
protection and preservation of the public's free and unrestricted
right of ingress and ingress to the public beach.

TAKINGS IMPACT ASSESSMENT

GLO has evaluated the proposed rulemaking in accordance
with Texas Government Code §2007.043(b) and §2.18 of the
Attorney General's Private Real Property Rights Preservation
Act Guidelines to determine whether a detailed takings impact
assessment is required. GLO has determined that the proposed
rulemaking to certify the County's Plan, as consistent with
state law, does not affect private real property in a manner that
requires real property owners to be compensated as provided
by the Fifth and Fourteenth Amendments to the United States
Constitution or Article |, §17and §19 of the Texas Constitution.
Furthermore, GLO has determined that the proposed rule-
making would not affect any private real property in a manner
that restricts or limits any owner's right to property that would
otherwise exist in the absence of the rule amendment.

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM

The proposed rulemaking is subject to the Coastal Management
Program as provided for in the Texas Natural Resource Code
§33.2053, and 31 TAC §505.11(a)(1)(J) and §505.11(c), relating
to the Actions and Rules Subject to the CMP. GLO has reviewed
this proposed action for consistency with the Coastal Manage-
ment Program (CMP) goals and policies in accordance with the
regulations and has determined that the proposed action is con-
sistent with the applicable CMP goals and policies. The applica-
ble goals and policies are found at 31 TAC §501.12 (relating to
Goals) and §501.26 (relating to Policies for Construction in the
Beach/Dune System).

The amended rule provides certification that the County's adop-
tion of the amendment to the plan is consistent with the CMP
goals outlined in 31 TAC §501.12(1), (2), (4), (5) and (6). These
goals seek to protect and preserve the diversity and functions
of Coastal Natural Resource Areas (CNRA), ensure compat-
ible economic development and multiple uses of the coastal
zone, ensure and enhance public access to and enjoyment
of the coastal zone, balance benefits from human use of the
coastal zone and the benefits from protecting and preserving
CNRAs, and ensure coordination of GLO and local government
decision-making through the establishment of clear, effective
policies for the management of CNRAs. The amendment is
tailored to the unique natural features of the development and
use potential of the County's beach at San Luis Pass County
Park, provides for multiple and compatible uses of the coastal
zone, ensures continued public access to and enjoyment of
the public beach, and clearly establishes how the CNRA will
be managed by the County. The amended rule also provides
certification that the County's adoption of the amendment to the
plan is also consistent with the CMP policies outlined in 31 TAC
§501.26(a)(4) which requires the preservation and enhance-
ment of the ability of the public, individually and collectively,
to exercise its rights of use of and access to and from public
beaches. The amendment preserves the right of the public to
access and use the public beach at San Luis Pass County Park.

PUBLIC COMMENT REQUEST

To comment on the proposed rulemaking or its consistency with
the CMP goals and policies, please send a written comment
to Mr. Walter Talley, Texas Register Liaison, Texas General
Land Office, P.O. Box 12873, Austin, TX 78711, facsimile num-

ber (512) 475-1859, or email walter.talley@glo.texas.gov. Writ-
ten comments must be received no later than 5:00 p.m., thirty
(30) days from the date of publication of this proposal.

STATUTORY AUTHORITY

The amendment is proposed under Texas Natural Resources
Code §61.011, relating to GLO's authority to adopt rules for the
contents and certification of beach access and use plans.

Texas Natural Resources Code §§61.011 - 61.026 are affected
by the proposed amendments.

$§15.22.  Certification Status of Brazoria County Dune Protection and
Beach Access Plan.

(a) - (b) (No change.)

(c¢) The General Land Office certifies as consistent with state
law Brazoria County's Dune Protection and Beach Access Plan as
amended to provide for vehicular restrictions for pedestrian-only
traffic along sections of the San Luis Pass County Park Beach and
on-beach parking. The amendment was adopted by Brazoria County
on April 23, 2013 in Order No. VII.B.2.f.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304182

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 475-1859

¢ ¢ ¢
PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 51. EXECUTIVE

SUBCHAPTER D. EDUCATION
31 TAC §51.81

The Texas Parks and Wildlife Department proposes an amend-
ment to §51.81, concerning Mandatory Boater Education.

The 83rd Texas Legislature enacted House Bill (H.B.) 597, which
amended Parks and Wildlife Code, Chapter 31 (commonly re-
ferred to as the Texas Water Safety Act) by adding §31.108(a-1),
which requires a boater education course or equivalency exami-
nation to include information on how to prevent the spread of ex-
otic harmful or potentially harmful aquatic plants, fish, and shell-
fish, including department-approved methods for cleaning boats,
boat motors; fishing and other equipment, and boat trailers.

Under Parks and Wildlife Code, §31.109, all boat operators born
after September 1, 1993 are required to successfully complete
an approved boater education course before operating certain
vessels (vessels powered by a motor of more than 15 horse-
power; windblown vessels of over 14 feet in length, and per-
sonal watercraft) on public waters. Under department rules (31
TAC §51.81) a boater education course or equivalency examina-
tion shall consist of boats (uses, capacities, trailers, equipment,
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numbering, and titling), boating safety (accident causes, preven-
tion, and emergency procedures), boating operation (prepara-
tion, float plans, navigation rules, navigation aids, local hazards
and weather), and state laws (Texas Water Safety Act, Boating
While Intoxicated (BWI) Laws, violation prevention, and basic
boating responsibilities). The proposed amendment would add
the provisions required by H.B. 597.

Tim Spice, Boater Education Coordinator, has determined that
for each of the first five years that the rule as proposed is in effect,
there will be no fiscal implications to state or local government
as a result of enforcing or administering the rule.

Mr. Spice also has determined that for each of the first five years
the rule as proposed is in effect, the public benefit anticipated as
a result of enforcing or administering the rule as proposed will
be an increased awareness of the negative impacts of invasive
species and steps that the boating public can take to minimize
those impacts.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
the department considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or prof-
its; adversely affect market competition; or require the purchase
or modification of equipment or services. The proposal does not
impact individuals who may wish to operate a motor boat or per-
sonal water craft or small or micro-businesses. Accordingly, the
department has not prepared a regulatory flexibility analysis un-
der Government Code, Chapter 2006. There will be no fiscal
implications for persons required to comply with the rule as pro-
posed.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rules may be submitted to
http://www.tpwd.texas.gov/business/feedback/public_comment
or Tim Spice, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8141 (e-mail:
tim.spice@tpwd.state.tx.us).

The amendment is proposed under the authority of Parks and
Wildlife Code, §31.108, which requires the commission to adopt
rules to administer a boater education program.

The proposed amendment affects Parks and Wildlife Code,
Chapter 31.

$51.81.
(a) (No change.)

Mandatory Boater Education.

(b) Courses and equivalency exams shall consist of the follow-
ing subjects:
(1)-(2) (No change.)
(3) Boating operation--preparation, float plans, navigation
rules, navigation aids, local hazards and weather; [and]

(4) State laws--Texas Water Safety Act, Boating While In-
toxicated (BWI) Laws, violation prevention and basic boating respon-
sibilities; and[:]

(5) Information on how to prevent the spread of exotic
harmful or potentially harmful aquatic plants, fish, and shellfish,
including department-approved methods for cleaning:

(A) aboat;

(B) a boat's motor;

(C) fishing and other equipment; and

(D) a boat trailer.
(¢) - (i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304101

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

SUBCHAPTER J. CONTRACT DISPUTE
RESOLUTION
31 TAC §51.200

The Texas Parks and Wildlife Department proposes an amend-
ment to §51.200, concerning Applicability. The proposed
amendment would add contracts described in Civil Practice
and Remedies Code, Chapter 114, to the list of the types of
contracts to which the provisions of the department's rules in
Chapter 51, Subchapter J, do not apply.

Government Code, Chapter 2260, sets out the procedure for
handling certain contract claims against the state. The depart-
ment's rules in Chapter 51, Subchapter J, set out the procedure
for handling claims against the department asserted under Gov-
ernment Code, Chapter 2260. The 83rd Texas Legislature (Reg-
ular Session) enacted House Bill (H.B.) 586, which amended the
Civil Practice and Remedies Code by adding Chapter 114 to ad-
dress certain design and construction claims arising under writ-
ten contracts with state agencies. Under the provisions of H.B.
586, "a claim for breach of a written contract for engineering,
architectural, or construction services or for materials related to
engineering, architectural, or construction services brought by a
party to the written contract, in which the amount in controversy
is not less than $250,000, excluding penalties, costs, expenses,
prejudgment interest, and attorney's fees" that arises under a
contract executed on or after September 1, 2013 is subject to
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the provisions of new Civil Practice and Remedies Code, Chap-
ter 114, as added by H.B. 586, rather than Government Code,
Chapter 2260. Therefore, it is necessary to amend the depart-
ment's rules to exclude such contract claims from the depart-
ment's rule implementing Government Code, Chapter 2260.

Under the department's current rule, eight categories of contract
types are exempted from the provisions of Chapter 51, Subchap-
ter J. The proposed amendment adds contracts described in Civil
Practice and Remedies Code, Chapter 114, to the list.

Ann Bright, General Counsel, has determined that for each of
the first five years that the rule as proposed is in effect, there will
be no fiscal implications to state or local government as a result
of enforcing or administering the proposed amendment.

Ms. Bright also has determined that for each of the first five years
the rule as proposed is in effect, the public benefit anticipated as
a result of enforcing or administering the rule as proposed will
be accurate regulations.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rule as proposed, because the
proposed amendment is for the sole purpose of conforming the
department's rules to recently enacted legislation.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public_comment
or Ann Bright, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8558 (e-mail:
ann.bright@tpwd.texas.gov).

The amendment is proposed under the authority of Government
Code, §2260.052(c), which requires each unit of state govern-
ment with rulemaking authority to develop rules to govern the ne-
gotiation and mediation of contract claims against the state, and
Parks and Wildlife Code, §11.0171, which requires the commis-

sion to adopt by rule policies and procedures for soliciting and
awarding contracts.

The proposed amendment affects Government Code, Chapter
2260, and Parks and Wildlife Code, Chapter 11.

$51.200. Applicability.

(a) This subchapter does not apply to an action of the depart-
ment for which a contractor is entitled to a specific remedy pursuant to
state or federal constitution or statute.

(b) This subchapter does not apply to contracts:
(1) - (6) (No change.)

(7) within the exclusive jurisdiction of federal courts or
regulatory bodies; [ef]

(8) that are solely and entirely funded by federal grant
monies other than for a project defined in 51.201(10) of this title
(relating to Definitions); or|[<]

(9) subject to Civil Practice and Remedies Code, Chapter

114.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304102

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ L4 ¢
SUBCHAPTER O. ADVISORY COMMITTEES
DIVISION 5. STATE PARKS

31 TAC §51.642

The Texas Parks and Wildlife Department proposes an amend-
ment to §51.642, concerning San Jacinto Historical Advisory
Board (SJHAB). The proposed amendment would implement the
provisions of House Bill 3163, enacted by the 83rd Texas Leg-
islature (Regular Session), which amended Parks and Wildlife
Code, §22.012, to rename the Battleship Texas Commission the
Battleship Texas Foundation. The proposed amendment would
also correct a typographical error.

Ann Bright, General Counsel, has determined that for each of
the first five years that the rule as proposed is in effect, there will
be no fiscal implications to state or local government as a result
of enforcing or administering the proposed amendment.

Ms. Bright also has determined that for each of the first five years
the rule as proposed is in effect, the public benefit anticipated as
a result of enforcing or administering the rule as proposed will
be accurate regulations.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
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Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rule as proposed, because the
proposed amendment is nonsubstantive.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public comment
or Ann Bright, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-8558 (e-mail:
ann.bright@tpwd.texas.gov).

The amendment is proposed under the authority of Government
Code, Chapter 2110, which requires that rules be adopted re-
garding each state agency advisory committee.

The proposed amendment affects Government Code, Chapter
2110.

§51.642.  San Jacinto Historical Advisory Board.
(a) (No change.)

(b) The SJHAB shall consist of five members, which shall in-
clude the chairman of the Battleship Texas Foundation [Cemmission],
the president of the San Jacinto Museum of History Association, and,
three members of the public. The public members are appointed by the
governor for staggered six-year terms expiring in odd-numbered years.
One or [ere] more of the public members may be selected from the San
Jacinto Chapter of the Daughters of the Republic of Texas.

(c) - (¢) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304103

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

CHAPTER 53. FINANCE

SUBCHAPTER A. FEES

DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES

31 TAC §53.3

The Texas Parks and Wildlife Department proposes an amend-
ment to §53.3, concerning Combination Hunting and Fishing
License Packages. The proposed amendment would designate
nonresident disabled veterans as Texas residents for purposes
of allowing them to obtain a super combination hunting and "all
water" fishing package (consisting of a resident hunting license,
a migratory game bird stamp, an upland game bird stamp,
an archery stamp, a resident fishing license, a freshwater fish
stamp, and a saltwater sportfishing stamp with a red drum
tag) and would allow nonresident disabled veterans to obtain
the license at no charge. In addition, for ease of reference
a definition of "disabled veteran" is added to incorporate the
definition of "qualified disabled veteran" contained in Parks and
Wildlife Code, §42.012(c).

Parks and Wildlife Code, §42.012 provides for the commission
to waive the resident hunting license fee for a qualified disabled
veteran. A "qualified disabled veteran" is defined by Parks and
Wildlife Code, §42.012(c) as "a veteran with a service connected
disability, as defined by the Veterans' Administration, consisting
of the loss of the use of a lower extremity or of a disability rating
of 60 percent or more and who is receiving compensation of the
United States for the disability." A similar waiver is created for
fishing license fees under Parks and Wildlife Code, §46.004.

Current department rules authorize a resident disabled veteran
to obtain a super combination hunting and "all water" fishing
license package ("super combination" license) at no charge.
However, under current rules a nonresident who is a qualified
disabled veteran must pay the full fee for a nonresident hunting
license ($315) or a nonresident fishing license ($53). See, 31
TAC §53.5(a)(4), §53.6(a)(5). Under current rules, there is also
no mechanism for nonresident disabled veterans to obtain the
super combination license. Parks and Wildlife Code, §50.001(a)
authorizes the department to "issue to residents of this state a
combination hunting and fishing license." For purposes of com-
bination licenses, Parks and Wildlife Code, §50.0011(4) defines
a "resident" to include a member of a "category of individual that
the commission by regulation designates as residents." There-
fore, to facilitate the issuance of a super combination license to
qualified disabled veterans, the proposed amendment defines
"resident" for purposes of obtaining a super combination hunting
and "all water" fishing package super combination licenses to
include a qualified disabled veteran.

The department has received requests from organizations that
provide therapeutic hunting and angling opportunities for dis-
abled veterans to alter department rules so that disabled vet-
erans from other states are able to participate more easily in
events held in Texas. The department believes that veterans
who meet the definition of qualified disabled veteran as a result
of their service on behalf of all citizens should be able to partici-
pate in hunting and angling activities in Texas without the finan-
cial stress of having to purchase a nonresident hunting or fishing
license, stamps, and tags. Therefore, the proposed amendment
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would allow both resident and nonresident qualified disabled vet-
erans to obtain a super combination hunting and "all water" fish-
ing package for at no cost.

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rule as proposed is in
effect, there will be fiscal implications to state government as a
result of enforcing or administering the proposed amendment.
The cost to the department is the cost of issuing super combi-
nation license package via the department's automated license
system, which is $.76 per license.

As noted elsewhere in this preamble, the department currently
issues a resident disabled veteran super combination license
package. To determine the likely impact of the proposal, the de-
partment considered the rate at which eligible Texas residents
obtain the resident disabled veteran super combination license
package. In Texas, data from the Office of the Governor indicate
that there are 37,460 veterans with a service connected disabil-
ity of 50% or 60% and 77,733 veterans with a service connected
disability of greater than 70%. To ensure that this analysis does
not underestimate the fiscal implications of the proposed amend-
ment to the department, the department therefore uses the ag-
gregate of the two numbers (37,460 and 77,733) to obtain an
estimate of potentially eligible Texas residents (115,193), recog-
nizing that this number overstates the number of individuals eli-
gible for the disabled veteran license. Of the estimated 115,193
Texas residents who currently qualify for disabled veteran super
combination license, the number who have acquired the license
in each of the previous three license years (LY) is as follows: LY
2011: 35,581; LY 2012: 38,840; LY 2013: 42,771. Therefore,
the percentage of Texas residents who currently obtain resident
disabled veteran super combination license is estimated to be
between 31% and 37% of Texas residents who are eligible to
acquire such a license.

The United States Census Bureau and Veterans Administration
national data indicate that as of 2011 there were approximately
810,245 veterans with a service connected disability of 70% or
greater and 386, 231 veterans with a service connected disabil-
ity of 50% or 60%. To ensure that this analysis does not under-
estimate the fiscal implications of the proposed amendment to
the department, the department therefore uses the aggregate of
the two numbers (810,245 and 386,231) to obtain a national esti-
mate of potentially eligible persons (1,196,476), recognizing that
this number overstates the number of individuals who meet the
definition of "qualified disabled veteran." Subtracting the number
of Texas veterans from the national number yields an approxi-
mate value for the number of nonresident disabled veterans that
would be eligible to obtain a super combination license package
atno cost (1,081,283). Multiplying this number by the transaction
cost associated with issuing a license yields the maximum esti-
mated cost to the department of $821,775 if every nonresident
disabled veteran with a service connected disability of 60% or
greater sought to obtain a super combination license package If
nonresident qualified disabled veterans sought to obtain the su-
per combination license at the same rate as Texas residents who
are qualified disabled veterans, then between 335,198 (31% of
1,081,283) and 400,075 (37% of 1,081,283) would seek such a
license resulting to an approximate cost to the department be-
tween $254,750 and $304,057. It is highly unlikely that every
person who is eligible will seek a license or that nonresidents
would seek such licenses at the same rate as residents.

Another method of estimating the potential revenue implications
is to consider the percentage of the population of nonresident

disabled veterans who engage in hunting and angling. If such a
percentage is similar to that of the general population (approxi-
mately 15%, based on data obtained from the 2011 national sur-
vey conducted by the U.S. Fish and Wildlife Department), the
estimated cost to the department would be $123,266. However,
as noted above, the department anticipates that the actual cost
will be much lower, because not every qualifying nonresident vet-
eran who participates in hunting or angling will seek to engage
in hunting or angling in Texas.

There will be no fiscal implications to other units of state and
local government.

Mr. Macdonald also has determined that for each of the first
five years the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the rule as
proposed will be the ability of qualified disabled veterans to hunt
and fish in Texas.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
the department considers "direct economic impact" to mean are-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rule as proposed. Accordingly,
the department has not prepared a regulatory flexibility analysis
under Government Code, Chapter 2006.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public_com-
ment/ or Robert Macdonald, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744; (512)
389-4775 (e-mail: robert.macdonald@tpwd.texas.gov).

The amendment is proposed under the authority of Parks and
Wildlife Code, §50.0001, which authorizes the commission to
designate by rule a category of person as residents for purposes
of the issuance of combination licenses.

The proposed amendment affects Parks and Wildlife Code,
Chapter 50.

§53.3.  Combination Hunting and Fishing License Packages.
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(a) Combination hunting and fishing license packages may be
priced at an amount less than the sum of the license and stamp prices
of the individual licenses and stamps included in the package.

(1) Resident combination hunting and freshwater fishing
package--$50. Package consists of a resident hunting license, a resi-
dent fishing license and a freshwater fish stamp;

(2) Resident combination hunting and saltwater fishing
package--$55. Package consists of a resident hunting license, a
resident fishing license, a saltwater sportfishing stamp, and a red drum
tag;

(3) Resident combination hunting and "all water" fishing
package--$60. Package consists of a resident hunting license, a resident
fishing license, a freshwater fish stamp, a saltwater sportfishing stamp,
and a red drum tag;

(4) Resident senior combination hunting and freshwater
fishing package--$16. Package consists of a senior resident hunting
license, a senior resident fishing license and a freshwater fish stamp;

(5) Resident senior combination hunting and saltwater fish-
ing package--$21. Package consists of a senior resident hunting li-
cense, a senior resident fishing license, a saltwater sportfishing stamp,
and a red drum tag;

(6) Resident senior combination hunting and "all water"
fishing package--$26. Package consists of a senior resident hunting
license, a senior resident fishing license, a freshwater fish stamp, a salt-
water sportfishing stamp, and a red drum tag;

(7) Resident super combination hunting and "all water"
fishing package--$68. Package consists of a resident hunting license,
a migratory game bird stamp, an upland game bird stamp, an archery
stamp, a resident fishing license, a freshwater fish stamp, and a
saltwater sportfishing stamp with a red drum tag;

(8) Resident senior super combination hunting and "all wa-
ter" fishing package--$32. Package consists of a senior resident hunting
license, a migratory game bird stamp, an upland game bird stamp, an
archery stamp, a senior resident fishing license, a freshwater fish stamp,
and a saltwater sportfishing stamp with a red drum tag;

(9) Disabled [Resident disabled] veteran super combina-
tion hunting and "all water" fishing package--$0. Package consists of a
resident hunting license, a migratory game bird stamp, an upland game
bird stamp, an archery stamp, a resident fishing license, a freshwater
fish stamp, and a saltwater sportfishing stamp with a red drum tag;

(10) Texas resident active duty military super combination
hunting and "all water" fishing package--$0. Package consists of a res-
ident hunting license, an upland game bird stamp, a migratory game
bird stamp, an archery stamp, a resident fishing license, a freshwater
fish stamp, and a saltwater sportfishing stamp with a red drum tag; and

(11) Replacement combination or replacement super com-
bination packages--$10 except for a replacement disabled veteran super
combination hunting and "all water" fishing package or a Texas resident
active duty military super combination hunting and "all water" fishing
package, which shall be replaced at no charge.

(b) A nonresident disabled veteran is a resident for the purpose
of obtaining a super combination hunting and "all water" fishing pack-

age.

(c) For purposes of this section, a "disabled veteran" is a vet-
eran with a service connected disability, as defined by the Veterans'
Administration, consisting of the loss of the use of a lower extremity
or of a disability rating of 60 percent or more and who is receiving
compensation of the United States for the disability.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304104

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

31 TAC §53.14

The Texas Parks and Wildlife Department proposes an amend-
ment to §53.14, concerning Deer Management and Removal
Permits. The proposed amendment would establish the fees
for a three-year and a five-year deer breeder's permit renewal.
In another proposed rulemaking published elsewhere in this is-
sue of the Texas Register, the department proposes to create
three-year and five-year renewal options for deer breeder's per-
mits.

Under current rules, the department issues deer breeder's per-
mits and renewal on a one-year basis with an annual fee of $200.
The 83rd Texas Legislature (Regular Session), enacted Senate
Bill (S.B.) 820, which amended Parks and Wildlife Code, §43.352
to authorize the department to issue deer breeder's permits with
a three-year or five-year period of validity. The department's fee
rules therefore need to reflect the longer permit terms ($600 for
a three-year permit renewal and $1,000 for a five-year permit re-
newal).

Mitch Lockwood, Big Game Program Director, has determined
that for each of the first five years that the rule as proposed is in
effect, other than the initial computer programming adjustments
necessary for initial implementation of the rule, there will be no
fiscal implications to state or local governments as a result of
enforcing or administering the rule. The department notes that
any other impacts to the department will be positive, since the
department will not have to bear the administrative expense of
processing annual permit renewal fees for persons who hold a
three-year or five-year permit.

Mr. Lockwood also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit antic-
ipated as a result of enforcing or administering the rule as pro-
posed will be accurate fee rules.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statementand a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
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adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effect on small businesses, micro-businesses, or per-
sons required to comply with the rule as proposed, because the
proposed rule does not alter the annual permit fee. Accordingly,
the department has not prepared a regulatory flexibility analysis
under Government Code, Chapter 2006.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public_com-
ment/ or Robert Macdonald, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744; (512)
389-4775 (e-mail: robert. macdonald@tpwd.texas.gov).

The amendment is proposed under the authority of Parks and
Wildlife Code, §43.352, which authorizes the commission to by
rule establish criteria for the issuance of a deer breeder's permit
with a period of validity of three years or five years.

The proposed amendment affects Parks and Wildlife Code,
Chapter 43.

§53.14. Deer Management and Removal Permits.
(a) Deer breeding and related permits.

(1) One-year deer [Peer] breeder's and deer breeder's re-
newal--$200;

(2) Three-year breeder's renewal--$600; and

(3) Five-year breeder's renewal--$1,000.

(b) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304105

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

SUBCHAPTER E. DISPLAY OF BOAT
REGISTRATION
31 TAC §53.90, §53.91

The Texas Parks and Wildlife Department proposes amend-
ments to §53.90, concerning Display of Registration Validation
Sticker, and §53.91, concerning Documented Vessels. The
proposed amendments would implement statutory changes
enacted by the 83rd Texas Legislature (Regular Session) and
make additional changes for purposes of grammatical sense.

Under Parks and Wildlife Code, §31.021, each vessel on the
water of the state is required to be numbered unless specifically
exempted. Under Parks and Wildlife Code, §31.032, the depart-
ment is authorized to prescribe the manner in which identification
numbers and validation decals are placed on a vessel. The pro-
visions of current §53.90 require vessel registration numbers to
be displayed on the bow of a vessel.

House Bill 115 (H.B. 115), enacted by the 83rd Texas Legislature
(Regular Session), amended Parks and Wildlife Code, §31.021,
to require vessel registration numbers to be displayed anywhere
on the forward half of the vessel, provided for alternative display
of registration numbers for vessels whose hull or superstructure
architecture creates visibility issues with respect to registration
identification, and replaced the word "validation" with the word
"registration."

The proposed amendment to §53.90 would replace references
to the bow of a vessel with references to the forward half of a ves-
sel, remove the word "validation" wherever it occurs, and replace
the word "sticker" with the word "decal," which is the term used
in the statute. The proposed amendment would also restructure
the section in the interest of clarity and readability. As currently
written, the grammatical sense of the rule places the onus of reg-
ulatory compliance on the vessel, which is an inanimate object.
The proposed amendment would reword the section so that it is
clear that the section applies to persons operating vessels.

The proposed amendment to §53.91 would remove the word
"validation" wherever it occurs and re-word the section for gram-
matical sense for reasons set forth in the discussion of the pro-
posed amendment to §53.90.

Cody Jones, State Boating Law Administrator, has determined
that for each of the first five years that the rules as proposed
are in effect, there will be no fiscal implications to state and local
governments as a result of enforcing or administering the rules.

Mr. Jones also has determined that for each of the first five years
the rules as proposed are in effect, the public benefit anticipated
as a result of enforcing or administering the rules as proposed
will be easier identification of vessels by marine safety enforce-
ment officers.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
the department considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

38 TexReg 6870 October 4, 2013 Texas Register


mailto:robert.macdonald@tpwd.texas.gov
http://www.tpwd.state.tx.us/business/feedback/public_com

The department has determined that the rules as proposed
would not affect any small or microbusinesses. Accordingly,
the department has not prepared a regulatory flexibility analysis
under Government Code, Chapter 2006. There will be no
adverse economic effect on persons required to comply with the
rules as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the department has determined that the
rules as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public comment
or Robert Macdonald, Texas Parks and Wildlife, Department
4200 Smith School Road, Austin, Texas 78744; (512) 389-4775
(e-mail: robert.macdonald@tpwd.state.tx.us).

The amendments are proposed under Parks and Wildlife Code,
§31.032, which authorizes the department to prescribe the man-
ner in which identification numbers and validation decals are
placed on a vessel.

The proposed amendments affect Parks and Wildlife Code,
Chapter 31, Subchapter B.

$53.90. Display of Registration [Validation] Sticker.

(a) Except as provided in this section or Parks and Wildlife
Code, §31.022, no person may operate or give permission to operate
any vessel on the water of this state unless the vessel is documented
through the United States Coast Guard or displays the state-assigned
TX numbers as prescribed in this section. [Pecumented vessels are
Coast Guard or display the state-assigned TX numbering series with
the decal.]

(b) No person required to register a vessel may dock, moor, or
store the vessel on the water of this state unless the vessel is in com-
pliance with the provisions of this section and the provisions of Parks
and Wildlife Code, Chapter 31 that apply to required numbering.

(c) The registration decal for a documented vessel shall be
placed on the forward half of each side of the vessel. On a vessel config-
ured so that a number on the hull or superstructure is not easily visible,
the number must be painted on or attached to a backing plate that is
attached to the forward half of the vessel so that the number is visible
from each side of the vessel.

(d) The following are exempt from registration requirements:
(1) commercial tugboats;
(2) vessels exceeding 115 feet in length; and

(3) pilotor crew boats transporting freight, supplies, or per-
sonnel to or from cargo ships, freighters, or offshore oil infrastructure.

(e) [B)] For the purposes of this section, vessel length is the
length of the vessel listed on the United States Coast Guard national
documentation.

(f) [€e)] Vessels registered as antique boats are permitted to
display the registration decal [validation sticker] on the left portion of

the windshield. In the absence of a windshield, the registration decal
[alidation sticker] must be attached to the certificate of number and
made available for inspection when the boat is operated on public water.

$53.91.  Documented Vessels.

(a) Aregistration [New vessels that have applied for doeumen-
tation may acquire a certificate of number and validation] decal may be
obtained at any TPWD boat registration office. At the time of applica-
tion, applicants must present:

(1) aproperly completed registration application on a form
supplied by the department;

(2) acopy of:

(A) the current documentation from the U. S. Coast
Guard National Vessel Documentation Center (USCGNVDC) or their
website in the applicant's name; or

(B) the application for initial documentation with the
USCGNVDC in the applicant's name;

(3) payment of any tax required under Tax Code, Chapter
160, or verification of payment; and

(4) payment of the appropriate registration fee as required
by Parks and Wildlife Code, §31.026, and §53.16 of this title (relating
to Vessel, Motor, and Marine Licensing Fees).

(b) A certificate of number and registration decal for a used
[Used] or previously documented vessel may be obtained [vessels may
aequire a eertificate of number and validation deeal] at any TPWD boat
registration office. At the time of application, applicants must present:

(1) aproperly completed registration application on a form
supplied by the department;

(2) acopy of:

(A) the current documentation from the U. S. Coast
Guard National Vessel Documentation Center (USCGNVDC) or their
website in the previous owner's name, or the applicant's name; or

(B) the lapsed documentation from the USCGNVDC or
their website in the previous owner's name and the application for cur-
rent documentation with the USCGNVDC in the applicant's name;

(3) payment of any tax required under Tax Code, Chapter
160, or verification of payment; and

(4) payment of the appropriate registration fee as required
by Parks and Wildlife Code, §31.026, and §53.16 of this title [(relating
to Vessel; Motor; and Marine Licensing Eees)].

(c) Renewal of certificate of number and registration
[validatien] decal for a documented vessel may be obtained [aequired]
at any TPWD boat registration office. At the time of application,
applicants must present:

(1) a properly completed registration application or re-
newal notice on a form supplied by the department, or a hand written
request;

(2) a copy of the current documentation from the U.S.
Coast Guard National Vessel Documentation Center (USCGNVDC)
or their website in the current owner's name;

(3) for vessels greater than 65 feet in length for the first
registration renewal, verification of payment under Tax Code, Chapter
151, or verification from the TPWD boat system; and

(4) payment of the appropriate registration fee as required
by §53.16 of this title [(relating to Vessel, Moter; and Marine Licensing

Fees)].
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(d) A registration decal is not required for a [A] vessel used as
a tender for direct transportation between a mother ship and the shore
[is not required to display a validation deeal], provided:

(1) the vessel is equipped with propulsion machinery of
less than 10 horsepower;

(2) is owned by the owner of a vessel for which a valid cer-
tificate of number has been issued and displays the registration number
of that vessel followed by the suffix "1" (i.e. TX-1234-AB-1) in the
manner specified by Parks and Wildlife Code, §31.031; and

(3) is used for no purpose other than direct transportation
between a mother ship and the shore.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304106

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

L4 ¢ L4
CHAPTER 55. LAW ENFORCEMENT
SUBCHAPTER A. PROOF OF RESIDENCY
REQUIREMENTS
31 TAC §55.1

The Texas Parks and Wildlife Department proposes an amend-
ment to §55.1, concerning Proof of Residency. The proposed
amendment would implement the provisions of House Bill 1718,
enacted by the 83rd Texas Legislature (Regular Session), which
amended Parks and Wildlife Code, §42.001, to allow terminally
ill individuals who are participating in an event sponsored by a
charitable organization to qualify as residents for purposes of
purchasing a hunting license, provided approval of the execu-
tive director of the department has been obtained. The proposed
amendment adds §55.1(8) to provide for the department's ex-
ecutive director to authorize the issuance of a resident hunting
license to a nonresident who is terminally ill and participating
in an event sponsored by a charitable organization. The pro-
posed amendment also makes conforming changes to §55.1(5)
and (6). It should be noted that the reference to §53.3(b) in the
proposed amendments to §55.1(5) and 55.1(6) relates to a pro-
posed amendment to §53.3 published elsewhere in this edition
of the Texas Register.

Justin Halvorsen, Budget Analyst, has determined that for each
of the first five years that the rule as proposed is in effect, there
will be minimal fiscal implications to state government as a result
of enforcing or administering the proposed amendment. How-
ever, the department is unable to accurately estimate of potential
license sales volume resulting from the sale of resident hunting
licenses to nonresidents who are terminally ill and participating
in an event sponsored by a charitable organization is impossible,
since the department does not collect data on the health status
of persons purchasing nonresident licenses, does not track hunt-
ing opportunity provided by charitable organizations; and can-

not precisely characterize revenue implications because there
is more than one type of nonresident hunting license and only
one resident hunting license. However, based on anecdotal in-
formation, the department believes that the number of licenses
sold under the rule will be less than 100. To provide an esti-
mate that captures the likely revenue implications, the depart-
ment assumes that if 100 persons obtained a license pursuant to
the proposed amendment, and all such license sales represent
the difference between the most expensive nonresident license
(the general nonresident hunting license - $315) and the resi-
dent general hunting license ($25), which yields an estimated
revenue loss of $29,000.

There will be no fiscal implication for other units of state or local
government.

Mr. Halvorsen also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit antic-
ipated as a result of enforcing or administering the rule as pro-
posed will be accurate regulations.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rule as proposed. There will be
a positive economic effect on any nonresident who is authorized
to purchase a resident hunting license because nonresident li-
censes are more expensive than the equivalent license for resi-
dent hunters.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public_com-
ment/ or Robert Macdonald, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744; (512)
389-4775 (e-mail: robert.macdonald@tpwd.texas.gov).

The amendment is proposed under the authority of Parks and
Wildlife Code, §42.001(1)(D), which allows terminally ill individ-
uals who are participating in an event sponsored by a charitable
organization to qualify as residents for purposes of purchasing
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a hunting license, provided approval of the executive director of
the department has been obtained, and §42.006, which autho-
rizes the commission to prescribe requirements relating to the
possession of a license issued under the provisions of Chapter
42.

The proposed amendment affects Parks and Wildlife Code,
Chapter 42.

$55.1.  Proof of Residency.
The requirements of this section are in addition to any requirements of
Parks and Wildlife Code, Chapters 42 and 46.

(1)-(4) (No change.)

(5) Except for active-duty members of the armed forces of
the United States and nonresidents described in paragraph (8) of this
section, §53.3(b) of this title (relating to Combination Hunting and
Fishing License Packages), and §53.4(b) of this title (relating to Life-
time Licenses), the department will not issue a resident license or per-
mit to any person if any proof of residency presented to the department
indicates residency anywhere other than Texas.

(6) Except for active-duty members of the armed forces of
the United States and nonresidents described in paragraph (8) of this
section, §53.3(b) of this title, and §53.4(b) of this title, a person who
claims residency in any other state for any purpose is not a Texas resi-
dent for the purposes of obtaining a resident license or permit from the
department.

(7) (No change.)

(8) The executive director may authorize the issuance of
a resident hunting license to a nonresident who is terminally ill and
participating in an event sponsored by a charitable organization.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,

2013.

TRD-201304107

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

CHAPTER 59. PARKS

SUBCHAPTER J. OFF-HIGHWAY VEHICLE
TRAIL AND RECREATIONAL AREA
PROGRAM

31 TAC §59.231

The Texas Parks and Wildlife Department proposes an amend-
ment to §59.231, concerning the Off-Highway Vehicle Trail and
Recreational Area Program.

The proposed amendment would correct an inaccurate refer-
ence to the Transportation Code in subsection (a). The pro-
posed amendment is a result of the passage of House Bill 1044
and Senate Bill 487 by the 83rd Texas Legislature (Regular Ses-
sion), which amended Parks and Wildlife Code, §29.001, relating

to the operation of all-terrain vehicles and recreational off-high-
way vehicles. The proposed amendment would amend §59.231
to refer to the definition of "motorcycle" in Transportation Code,
§502.001.

Steve Thompson, Off-Highway Vehicle Program Manager, has
determined that for each of the first five years that the rule as
proposed are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering the
proposed amendment.

Mr. Thompson also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit antic-
ipated as a result of enforcing or administering the rule as pro-
posed will be accurate cross-references in department regula-
tions.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rules as proposed, because the
proposed amendment is nonsubstantive.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public comment
or Steve Thompson, Texas Parks and Wildlife Department,
4200 Smith School Road, Austin, Texas 78744; (512) 389-8230
(e-mail: steve.thompson@tpwd.texas.gov).

The amendment is proposed under Parks and Wildlife Code,
§29.010, which authorizes the commission to adopt rules nec-
essary to implement the provisions of Parks and Wildlife Code,
Chapter 29.

The proposed amendment affects Parks and Wildlife Code,

Chapter 29.
$59.231.  Off-Highway Vehicle Trail and Recreational Area Program.

(a) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
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clearly indicates otherwise. All other words and terms shall have the
meanings assigned by Parks and Wildlife Code.

(1) Off-highway motorcycle--A vehicle meeting the defini-

tion of a motorcycle in Transportation Code, §502.001 [§502-00+(12)],
that is not registered for use on a public roadway.

(2) (No change.)
(b) - (¢) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304108

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

CHAPTER 65. WILDLIFE

SUBCHAPTER C. PERMITS FOR TRAPPING,
TRANSPORTING, AND TRANSPLANTING
GAME ANIMALS AND GAME BIRDS

31 TAC §65.119

The Texas Parks and Wildlife Department proposes an amend-
ment to §65.119, concerning Penalties.

Parks and Wildlife Code, Chapter 43, Subchapter E, authorizes
the department to issue permits to trap, transport, and transplant
game animals and game birds, urban white-tailed deer removal
permits, and permits to trap and transport surplus white-tailed
deer. Prior to September 1, 2013, Parks and Wildlife Code,
§43.062, mandated that any violation of Subchapter E or a per-
mit issued under Subchapter E constituted a Class B Parks and
Wildlife Code misdemeanor. The 83rd Texas Legislature (Reg-
ular Session) enacted Senate Bill (S.B.) 1342 and House Bill
(H.B.) 2649, which amended Parks and Wildlife Code, §43.062,
to provide that a violation of a rule relating to a reporting require-
ment for a permit issued under Subchapter E or a term of a per-
mit issued under Subchapter E is a Class C Parks and Wildlife
Code misdemeanor. The proposed amendment would add a ref-
erence to the punishments prescribed for a Class C Parks and
Wildlife Code misdemeanor.

Robert Macdonald, Regulations Coordinator, has determined
that for each of the first five years that the rule as proposed is in
effect, there will be no fiscal implications to state or local gov-
ernment as a result of enforcing or administering the proposed
amendment, which is nonsubstantive.

Mr. Macdonald also has determined that for each of the first
five years the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing or administering the rule as
proposed will be accurate cross-references in department regu-
lations.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a

regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that there will be no adverse
economic effects on small businesses, micro-businesses, or per-
sons required to comply with the rules as proposed, because the
proposed amendment is nonsubstantive.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, Government
Code, §2001.022, as the agency has determined that the rule
as proposed will not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public comment
or Robert Macdonald, Texas Parks and Wildlife Department,
4200 Smith School Road, Austin, Texas 78744; (512) 389-8230
(e-mail: robert.macdonald@tpwd.texas.gov).

The amendment is proposed under Parks and Wildlife Code,
§8§43.061(f), 43.0661(c), and 43.062(k), which authorize the
commission to promulgate rules necessary to implement the
provisions of Chapter 43, Subchapter E.

The proposed amendment affects Parks and Wildlife Code,
Chapter 43, Subchapter E.

$65.119.  Penalties.

A person who violates a provision of this subchapter, a condition of any
permit issued pursuant to this subchapter, or any provision of Parks and
Wildlife Code, Chapter 43, Subchapter E, commits an offense and is
subject to the penalties prescribed by Parks and Wildlife Code, §12.405
or §12.406, as applicable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304109

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢
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SUBCHAPTER T. DEER BREEDER PERMITS
31 TAC §65.603

The Texas Parks and Wildlife Department proposes an amend-
ment to §65.603, concerning Application and Permit Issuance.
The proposed amendment would create a three-year and a five-
year deer breeder's permit renewal option, which would be avail-
able to persons who have possessed a deer breeder's permit for
at least the three years immediately preceding application for
renewal and have been in substantial compliance with depart-
ment rules governing deer breeder's permits and the provisions
of Parks and Wildlife Code, Chapter 43, Subchapters L (Deer
Breeder's Permit) and X (Deer Disposition Protocol).

Under current rules, the department issues deer breeder's per-
mits and renewals on a one-year basis. The 83rd Texas Legis-
lature (Regular Session), enacted Senate Bill (S.B.) 820, which
amended Parks and Wildlife Code, §43.352 to authorize the de-
partment to issue deer breeder's permits with a three-year or
five-year period of validity. Parks and Wildlife Code, §43.352,
as amended by S.B. 820 provides that a three-year or five-year
permit "is available only to a person who (1) has held a deer
breeder's permit for the three consecutive permit years imme-
diately preceding the date of the application for a three-year or
five-year permit; (2) agrees to submit the annual reports required
under this subchapter electronically; and (3) meets any other
criteria established by rule of the commission." The proposed
amendment would authorize the issuance of a deer breeder's
permit renewal with a three-year or five-year period of validity,
provided the applicant, in addition to meeting the requirements of
Parks and Wildlife Code, §43.352, has been in substantial com-
pliance with 31 TAC Chapter 65, Subchapter T (Deer Breeder
Permits), and the provisions of Parks and Wildlife Code, Chap-
ter 43, Subchapters L and X and has met the other criteria set
out in §65.603(d) for the three-year period preceding the appli-
cation for a three-year or five-year permit. The proposed amend-
ment would also modify §65.603(d) to clarify that the criteria for
renewal of any deer breeder permit includes substantial compli-
ance with the provisions of Chapter 65, Subchapter T, and Parks
and Wildlife Code, Chapter 43, Subchapters L and X.

The department does not intend for "substantial compliance" to
mean total or perfect compliance and does not intend for minor,
non-habitual, or understandable irregularities to be an automatic
bar to obtaining a three-year or five-year permit renewal. The
department intends to consider a number of factors and make
such determinations on a case-by-case basis; however, egre-
gious, problematic, and repeated instances of noncompliance
will constitute grounds for refusal to issue a permit renewal. The
factors that may be considered by the department in determining
whether to issue a permit renewal would include, but not be lim-
ited to, the number and nature of instances of noncompliance,
the existence or absences of a pattern of noncompliance, and
the effectiveness of good-faith efforts made by the permittee to
correct or remediate deficiencies.

The proposed amendments are for the purpose of implementing
only the three-year and five-year permit options contained in S.B.
820. Any rules necessary to implement other provisions of S.B.
820 will be considered and proposed at a later date.

Mitch Lockwood, Big Game Program Director, has determined
that for each of the first five years that the rule as proposed is in
effect, other than the initial computer programming adjustments
necessary for initial implementation of the rule, there will be no
fiscal implications to state or local governments as a result of

enforcing or administering the rule. The department notes that
any other impacts to the department will be positive, since the
department will not have to bear the administrative expense of
annual permit renewal for persons who hold a three-year or five-
year permit.

Mr. Lockwood also has determined that for each of the first five
years the rule as proposed is in effect the public benefit antici-
pated as a result of enforcing or administering the rule as pro-
posed will be greater efficiency in program administration.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement and a
regulatory flexibility analysis for a rule that may have an adverse
economic effect on small businesses and micro-businesses. As
required by Government Code, §2006.002(g), the Office of the
Attorney General has prepared guidelines to assist state agen-
cies in determining a proposed rule's potential adverse economic
impact on small businesses. Those guidelines state that an
agency need only consider a proposed rule's "direct adverse
economic impacts" to small businesses and micro-businesses to
determine if any further analysis is required. For that purpose,
commission considers "direct economic impact" to mean a re-
quirement that would directly impose recordkeeping or reporting
requirements; impose taxes or fees; result in lost sales or profits;
adversely affect market competition; or require the purchase or
modification of equipment or services.

The department has determined that because the rule does not
substantively alter any requirement currently in effect, but only
makes permit renewals of longer term available to persons al-
ready in compliance with existing standards, there will be no ad-
verse economic effects on small businesses, micro-businesses,
or persons required to comply with the rule as proposed. Ac-
cordingly, the department has not prepared a regulatory flexibil-
ity analysis under Government Code, Chapter 2006.

The department has not drafted a local employment impact
statement under the Administrative Procedure Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to
http://www.tpwd.state.tx.us/business/feedback/public_com-
ment/ or Robert Macdonald, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744; (512)
389-4775 (e-mail: robert.macdonald@tpwd.texas.gov).

The amendment is proposed under the authority of Parks and
Wildlife Code, §43.352, which authorizes the commission to by
rule establish criteria for the issuance of a deer breeder's permit
with a period of validity of three years or five years.

The proposed amendment affects Parks and Wildlife Code,
Chapter 43.

$§65.603.  Application and Permit Issuance.
(a) - (b) (No change.)

(c) Aninitial [A] deer breeder's permit shall be a one-year per-
mit valid from the date of issuance until the immediately following July
1. The department may issue a three or five-year deer breeder's per-
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mit if the permit holder has met the requirements of subsection (d) of
this section for the three-year period immediately prior to application
for a three or five-year permit renewal. A three-year or five-year deer
breeder permit renewal is valid for the three-year or five-year period
specified on the permit.

(d) Except as provided in subsection (g) of this section, a deer
breeder's one, three, or five-year permit may be renewed prior to the

date of expiration [annually], provided that the applicant:
(1) is in substantial compliance with the provisions of this

subchapter and Parks and Wildlife Code, Chapter 43, Subchapters L
and X;

(2) has submitted a timely application for renewal or is, as
determined by the department, making satisfactory progress towards
resolution of deficiencies that prevent timely renewal;

(3) has filed the annual report in a timely fashion, as
required by §65.608 of this title (relating to Annual Reports and
Records); [and]

(4) has paid the permit renewal fee as specified in Chapter
53, Subchapter A, of this title (relating to Fees); and[-]

(5) for a permit renewal of three-years or five-years, meets
the criteria for a three-year and five-year permit specified in Parks and
Wildlife Code, §43.352.

(e) - (G) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2013.

TRD-201304110

Ann Bright

General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 389-4775

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 28. DNA, CODIS, FORENSIC
ANALYSIS, AND CRIME LABORATORIES
SUBCHAPTER I. ACCREDITATION

37 TAC §28.144

The Texas Department of Public Safety (the department) pro-
poses amendments to §28.144, concerning List of Recognized
Accrediting Bodies. This amendment adds one new accrediting
body to the list of recognized accrediting bodies.

Denise Hudson, Assistant Director, Finance, has determined
that for each year of the first five-year period the rule is in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Hudson has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the rule as proposed. There is no antici-
pated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Hudson has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be the publication
of the additional recognized accrediting body.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Maijor environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the
state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to D. Pat John-
son, Crime Laboratory Service, 5800 Guadalupe, Austin, Texas
78752; pat.johnson@dps.texas.gov. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.0205, which authorizes the director to adopt rules con-
sidered necessary for establishing an accreditation process for
crime laboratories and other entities conducting forensic analy-
ses of physical evidence for use in criminal proceedings.

Texas Government Code, §411.0205, is affected by this pro-
posal.

$28.144.  List of Recognized Accrediting Bodies.

(a) The director recognizes the [fellewing] accrediting bodies
in this subsection, subject to the stated discipline or subdiscipline lim-
itations:

(1) American Board of Forensic Toxicology (ABFT)--rec-
ognized for accreditation of toxicology discipline only.

(2) American Society of Crime Laboratory Directors, Lab-
oratory Accreditation Board (ASCLD/LAB)--recognized for accredi-
tation of all disciplines which are eligible for accreditation under this
subchapter.

(3) Forensic Quality Services (FQS and FQS-I); formerly
known as the National Forensic Science Technology Center (NFSTC)-
-recognized for accreditation of all disciplines which are eligible for
accreditation under this subchapter.

(4) Substance Abuse and Mental Health Services Ad-
ministration of the Department of Health and Human Services
(HHS/SAMHA), formerly known as the National Institute on
Drug Abuse of the Department of Health and Human Services
(HHS/NIDA)--recognized for accreditation of toxicology discipline
in the subdiscipline of Urine Drug Testing for all classes of drugs
approved by the accrediting body.
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(5) College of American Pathologists (CAP)--recognized
for accreditation of toxicology discipline.

(6) American Association for Laboratory Accreditation
(A2LA)--recognized for accreditation of all disciplines which are
eligible for accreditation under this chapter.

(b) Ifanaccrediting body is recognized under subsection (a) of
this section and the recognized body approves a new discipline, subdis-
cipline, or procedure, the director may temporarily recognize the new
discipline, subdiscipline, or procedure. A temporary approval shall be
effective for 120 days.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304056

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 424-5848

L4 L4 24
37 TAC §28.152

The Texas Department of Public Safety (the department) pro-
poses new §28.152, concerning Consent to Cooperate with
the Texas Forensic Science Commission. This new rule is
made necessary by the 83rd Legislative Session, SB 1238
which amended Government Code, §411.0205. Changes to
§411.0205 require crime laboratories and other entities seeking
accreditation from the department to agree to consent to any
request for cooperation by the Texas Forensic Science Com-
mission that is made as part of the exercise of the commission's
duties under Code of Criminal Procedure, Article 38.01.

Denise Hudson, Assistant Director, Finance, has determined
that for each year of the first five-year period the rule is in effect
there will be no fiscal implications for state or local government,
or local economies.

Ms. Hudson has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the rule as proposed. There is no antici-
pated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Hudson has also determined that for each year
of the first five-year period the rule is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be compli-
ance by crime laboratories and other entities accredited by the
department with requests for cooperation by the Texas Forensic
Science Commission.

The department has determined that this proposal is not a "ma-
jor environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure and
that may adversely affect, in a material way, the economy, a sec-
tor of the economy, productivity, competition, jobs, the environ-
ment or the public health and safety of a state or a sector of the

state. This proposal is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

Comments on this proposal may be submitted to D. Pat John-
son, Crime Laboratory Service, 5800 Guadalupe, Austin, Texas
78752; pat.johnson@dps.texas.gov. Comments must be re-
ceived no later than thirty (30) days from the date of publication
of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.0205, which authorizes the director to adopt rules con-
sidered necessary for establishing an accreditation process for
crime laboratories and other entities conducting forensic analy-
ses of physical evidence for use in criminal proceedings.

Texas Government Code, §411.0205, is affected by this pro-
posal.

§28.152.  Consent to Cooperate with the Texas Forensic Science
Commission.

The director requires that a laboratory or other entity that is accredited
by the department must agree to consent to any request for cooperation
by the Texas Forensic Science Commission that is made as part of the
commission's duties under Code of Criminal Procedure, Article 38.01.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,

2013.

TRD-201304057

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 424-5848

¢ ¢ ¢

PART 9. TEXAS COMMISSION ON
JAIL STANDARDS

CHAPTER 259. NEW CONSTRUCTION
RULES

SUBCHAPTER B. NEW MAXIMUM
SECURITY DESIGN, CONSTRUCTION AND
FURNISHING REQUIREMENTS

37 TAC §259.167

The Texas Commission on Jail Standards proposes an amend-
ment to §259.167, concerning Audible Communication in New
Maximum Security Design. The purpose of the proposed
amendment is to add licensed peace officers, bailiffs, and
staff designated by sheriff to communicate with inmates us-
ing two-way systems. In addition, to create uniformity within
minimum jail standards, the term jailer will be substituted for
corrections officer.
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Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.167.  Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [eorrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304062

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER C. NEW LOCKUP DESIGN,
CONSTRUCTION AND FURNISHING
REQUIREMENTS

37 TAC §259.263

The Texas Commission on Jail Standards proposes an amend-
ment to §259.263, concerning Audible Communication in New
Lockup Security Design. The purpose of the proposed amend-
ment is to add licensed peace officers, bailiffs, and staff des-
ignated by sheriff to communicate with inmates using two-way
systems. In addition, to create uniformity within minimum jail
standards, the term jailer will be substituted for corrections offi-
cer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-

tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.263.  Audible Communication.
Two-way voice communication shall be available at all times between

inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [corrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304063

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER D. NEW MEDIUM SECURITY
DESIGN, CONSTRUCTION AND FURNISHING
REQUIREMENTS

37 TAC §259.357

The Texas Commission on Jail Standards proposes an amend-
ment to §259.357, concerning Audible Communication in New
Medium Security Design. The purpose of the proposed amend-
ment is to add licensed peace officers, bailiffs, and staff des-
ignated by sheriff to communicate with inmates using two-way
systems. In addition, to create uniformity within minimum jail
standards, the term jailer will be substituted for corrections offi-
cer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
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with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.357.  Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [eorrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304064

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER E. NEW MINIMUM SECURITY
DESIGN, CONSTRUCTION AND FURNISHING
REQUIREMENTS

37 TAC §259.453

The Texas Commission on Jail Standards proposes an amend-
ment to §259.453, concerning Audible Communication in New
Minimum Security Design. The purpose of the proposed amend-
ment is to add licensed peace officers, bailiffs, and staff desig-
nated by sheriff to communicate with inmates using two-way sys-
tems. In addition, to create uniformity within minimum jail stan-
dards, the term jailer will be substituted for corrections officer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.453.  Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [eorrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304065

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER F. TEMPORARY
HOUSING--TENTS
37 TAC §259.520

The Texas Commission on Jail Standards proposes an amend-
ment to §259.520, concerning Audible Communication in Tem-
porary Housing--Tents. The purpose of the proposed amend-
ment is to add licensed peace officers, baliliffs, and staff des-
ignated by sheriff to communicate with inmates using two-way
systems. In addition, to create uniformity within minimum jail
standards, the term jailer will be substituted for corrections offi-
cer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.520.  Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [corrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304066

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER G. TEMPORARY
HOUSING--BUILDINGS
37 TAC §259.620

The Texas Commission on Jail Standards proposes an amend-
ment to §259.620, concerning Audible Communication in
Temporary Housing--Buildings. The purpose of the proposed
amendment is to add licensed peace officers, bailiffs, and
staff designated by sheriff to communicate with inmates us-
ing two-way systems. In addition, to create uniformity within
minimum jail standards, the term jailer will be substituted for
corrections officer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

§259.620. Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [corrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304067

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

SUBCHAPTER H. NEW LONG-TERM
INCARCERATION DESIGN, CONSTRUCTION
AND FURNISHING REQUIREMENTS

37 TAC §259.769

The Texas Commission on Jail Standards proposes an amend-
ment to §259.769, concerning Audible Communication in Long-
term Incarceration The purpose of the proposed amendment is
to add licensed peace officers, bailiffs, and staff designated by
sheriff to communicate with inmates using two-way systems. In
addition, to create uniformity within minimum jail standards, the
term jailer will be substituted for corrections officer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$259.769.  Audible Communication.

Two-way voice communication shall be available at all times between
inmates and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [eorrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304068

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 260. COUNTY CORRECTIONAL
CENTERS

SUBCHAPTER B. CCC DESIGN,
CONSTRUCTION AND FURNISHING
REQUIREMENTS
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37 TAC §260.161

The Texas Commission on Jail Standards proposes an amend-
ment to §260.161, concerning Audible Communication in County
Correctional Centers. The purpose of the proposed amendment
is to add licensed peace officers, bailiffs, and staff designated by
sheriff to communicate with inmates using two-way systems. In
addition, to create uniformity within minimum jail standards, the
term jailer will be substituted for corrections officer.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711, (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$260.161. Audible Communication.

Two-way voice communication shall be available at all times between
offenders and jailers, licensed peace officers, court bailiffs, or staff des-
ignated by the sheriff [eorrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304069

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 271. CLASSIFICATION AND
SEPARATION OF INMATES
37 TAC §271.1

The Texas Commission on Jail Standards proposes an amend-
ment to §271.1, concerning Objective Classification Plan. The
purpose of the proposed amendment is to replace the CARE
system with CCQ because the CARE system no longer exists.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$§271.1.  Objective Classification Plan.

(a) Each sheriff/operator shall develop and implement an ob-
jective classification plan approved by the Commission by January 1,
1997. The plan shall include principles, procedures, instruments and
explanations for classification assessments, housing assignments, re-
assessments and inmate needs. Plans utilizing an approved objective
classification system shall be submitted and approved by the Commis-
sion. The following principles and procedures shall be addressed:

(1) - (7) (No change.)
(8) the following shall apply to prisoners in transit:
(A) - (F) (No change.)

(G) the facility providing temporary housing is not re-
quired to check prisoners in transit against the Department of State
Health Services' CCQ [EARE] system to determine if the prisoner has
previously received state mental healthcare; and

(H) (No change.)
(9) - (12) (No change.)
(b) - (¢) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304070

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 273. HEALTH SERVICES
37 TAC §273.8

The Texas Commission on Jail Standards proposes an amend-
ment to §273.8, concerning the Memorandum of Understanding
between Texas Correctional Office on Offenders with Medical
and Mental Impairments, Texas Commission on Law Enforce-
ment, and Texas Commission on Jail Standards. The purpose
of the proposed amendment is to update the proper names of
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the Texas Commission on Law Enforcement and Texas Correc-
tional Office on Offenders with Medical and Mental Impairments.
Also, the term jailers is substituted for corrections officers.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711, (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$273.8.  Memorandum of Understanding [Health Services].

For the purpose of establishing a continuity of care system for offend-
ers with mental impairments, elderly, physically disabled, terminally
ill, or significantly ill, the Texas Correctional Office on Offenders with
Medical and Mental Impairments (TCOOMMI) [Texas Couneil on Of-
fenders with Mental Impairments (FCOMD] and the Texas Commis-
sion on Law Enforcement (TCOLE) [Officer Standards and Eduea-
tion (FCEEOSE)] and the Texas Commission on Jail Standards (TCJS)
agree to the following Memorandum of Understanding.

(1) Authority and Purpose. Senate Bill 252, Acts 1993,
73rd Legislature, Chapter 488, 1, codified as Texas Health and Safety
Code, §614.013, authorizes TCOOMMI and TCOLE [FCOMI and
TFCELEOSE] and the TCJS to establish a written Memorandum of
Understanding that identifies methods for:

(A) identifying offenders in the criminal justice system
who are mentally impaired, elderly, physically disabled, terminally ill,
or significantly ill;

(B) developing procedures for the exchange of informa-
tion relating to offenders who are mentally impaired, elderly, physically
disabled, terminally ill, or significantly ill by the TCOOMMI, TCOLE
[Couneil; FEEEOSE], and the TCJS for use in the continuity of care
and services program; and

(C) adopting rules and standards that assist in the de-
velopment of a continuity of care and services program for offenders
who are mentally impaired, elderly, physically disabled, terminally ill,
or significantly ill.

(2) All entities agree to the extent possible to:

(A) enter into a Memorandum of Understanding fulfill-
ing the statutory requirements and purposes of Texas Health and Safety
Code, §614.013, as set forth in this section;

(B) seek a statutory change in current statutes to allow
for the exchange of information (including electronic) about offenders
with special needs without consent of the individuals involved for the
purpose of providing or coordinating services among the entities;

(C) develop a system that provides for timely identifi-
cation of offenders with special needs who come into contact with law
enforcement or jail personnel;

(D) submit a list of contact staff to the TCOOMMI
[FE€OMI] who are responsible for responding to referrals and/or issues
regarding persons with special needs;

(E) distribute relevant training seminar and/or educa-
tional information towards improving each agency's knowledge and
understanding of the identification and management of offenders with
special needs;

(F) develop and implement a standardized release of in-
formation form that can facilitate the exchange of client information;

(G) inform the other of any proposed rule or standards
changes which could affect the continuity of care system. Each agency
shall be afforded 30 days after receipt of proposed change(s) to respond
to the recommendations prior to the adoption;

(H) provide ongoing status reports to TCOOMMI [the
Couneil] on the implementation of initiatives outlined in this Memo-
randum of Understanding; and

(I) provide opportunities for cross-training for each
other's staff.

(3) TCOOMMI [Texas Commission on Mental Impair-
ments] shall:

(A) provide technical assistance toward the develop-
ment of improved medical and psychiatric screening standards;

(B) provide training and technical assistance to state or
local law enforcement or jails on enhancing identification and manage-
ment strategies for offenders with special needs;

(C) develop a statewide directory of contact staff for
distribution to state and local law enforcement and jail personnel;

(D) monitor and coordinate the implementation of the
activities of this Memorandum of Understanding;

(E) provide reports to the Legislature on the status of
implementation of activities; and

(F) participate in any relevant research or studies rele-
vant to offenders with special needs who come into contact with law
enforcement or who are incarcerated in county jails.

(4) TCOLE [Texas Commission on Law Enforcement Of-
ficer Standards and Education] shall:

(A) develop and publish a mental health officer train-
ing inservice curriculum to train law enforcement officers and county
jailers [eorrections officers];

(B) establish a Mental Health Officer Certification Pro-
gram; and

(C) develop and publish an inservice training course for
law enforcement officers and county jailers [eorrections officers] that
is concerned with individuals with special needs.

(5) TCIS [Texas Commission on Jail Standards] shall:

(A) develop mental health standards which address
training needs, identification, communication, housing, supervision
and referrals; and

(B) provide technical assistance for local jails on man-
agement strategies for offenders with special needs.

(6) Review and Monitoring.
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(A) TCOOMMI, TCOLE [FEOMIL, FCEEOSE], and
TCIJS shall jointly monitor implementation of the continuity of care
system as outlined in this Memorandum of Understanding. The intent
of all agencies is to provide timely communication, discussion and
resolution of transitional problems should any occur.

(B) This Memorandum of Understanding shall be
adopted by TCOOMMI, TCOLE, and TCJS [the Texas Couneil
Law Enforcement Officer Standards and Education and the Texas
Commission on Jail Standards. Subsequent to adoption, all parties
to this memorandum shall annually review this memorandum and
provide status reports to TCOOMMI [the Texas Council on Offenders
with Mental Impairments]. Amendments to this Memorandum of
Understanding may be made at any time by mutual agreement to the
parties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304071

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 275. SUPERVISION OF INMATES
37 TAC §275.1

The Texas Commission on Jail Standards proposes an amend-
ment to §275.1, concerning Regular Observation by Corrections
Officers. The purpose of the proposed amendment is to clarify
that observations of inmates shall be documented and observa-
tions shall be conducted once every 60 minutes. Also, the term
jailers is substituted for corrections officers to promote uniformity.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

§275.1.  Regular Observation by Jailers [Corrections Officers].

Every facility shall have the appropriate number of jailers [eorrections
officers] at the facility 24 hours each day. Facilities shall have an estab-
lished procedure for documented [visual], face-to-face observation of
all inmates by jailers no less than once every 60 minutes. [eorrections
officers at least once every hour:] Observation shall be performed at
least every 30 minutes in areas where inmates known to be assaultive,
potentially suicidal, mentally ill, or who have demonstrated bizarre be-
havior are confined. There shall be a two-way voice communication
capability between inmates and jailers, licensed peace officers, bailiffs,
and designated staff at all times. Closed circuit television may be used,
but not in lieu of the required personal observation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304072

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

L4 ¢ 4
37 TAC §275.2

The Texas Commission on Jail Standards proposes an amend-
ment to §275.2, concerning Corrections Officer Training and Li-
censing. The purpose of the proposed amendment is to clarify
that personnel who directly supervise jailers shall be licensed by
the Texas Commission on Law Enforcement. Also the term jailer
is substituted for corrections officer to promote uniformity.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$§275.2.  Jailer [Corrections Officer] Training and Licensing.

Personnel employed or appointed as jailers [er gaards] of county jails
or personnel appointed, employed, or assigned to directly supervise
jailers shall be licensed as per the requirements of the Texas Commis-
sion on Law Enforcement [Officer Standards and Edueation] under the
provisions of Part 7 of this title [the Texas Administrative Code; Ti-
tle 37]. Personnel employed or appointed as jailers or personnel ap-
pointed, employed, or assigned to directly supervise jailers [guards]
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at facilities operated under vendor contract with a county or city shall
be licensed as per the requirements of the Texas Commission on Law
Enforcement under the provisions of Part 7 of this title [subjeet to the

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304073

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

3 s .
37 TAC §275.4

The Texas Commission on Jail Standards proposes an amend-
ment to §275.4, concerning Staff. The purpose of the proposed
amendment is to clarify that jailers shall observe inmates once
every 60 minutes and also the term jailer is substituted for cor-
rections officer to promote uniformity.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$275.4.  Staff.

Inmates shall be supervised by an adequate number of jailers
[eorrections officers] to comply with state law and this chapter [these
standards]. One jailer [eerreetions offiecer] shall be provided on each
floor of the facility where 10 or more inmates are housed, with no less
than 1 jailer [eorreetions offieer| per 48 inmates or increment thereof
on each floor for direct inmate supervision. This jailer [efficer] shall
provide visual inmate supervision not less than once every 60 minutes
[heurly]. Sufficient staff to include supervisors, jailers [eorrectional
officers] and other essential personnel as accepted by the Commission
shall be provided to perform required functions. A plan concurred in
by both commissioners' court and sheriff's department, which provides
for adequate and reasonable staffing of a facility, may be submitted to
the Commission for approval. This rule shall not preclude the Texas
Commission on Jail Standards from requiring staffing in excess of
minimum requirements when deemed necessary to provide a safe,

suitable, and sanitary facility nor preclude submission of variance
requests as provided by statute or Chapter 299 of this title [these rules].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304074

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

. ¢ ¢
37 TAC §275.5

The Texas Commission on Jail Standards proposes an amend-
ment to §275.5, concerning Census. The purpose of the pro-
posed amendment is to substitute jailer with corrections officer
to promote uniformity within minimum jail standards.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$275.5.  Census.

Inmates shall be physically counted by a jailer [eorrections officer] at
frequent and regular intervals, no less than once per day.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304075

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢
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37 TAC §275.7

The Texas Commission on Jail Standards proposes new §275.7,
concerning Supervision Outside the Security Perimeter--Court
Holding Cells. The purpose of the proposed new section is to
provide standards on the proper supervision of inmates when
occupying court holding cells outside the secured perimeter of
the jail.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the new section is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the new section.

Mr. Wood has also determined that for each year of the first five
years the new section is in effect the public benefits anticipated
as a result of enforcing the section as proposed will be clarifi-
cation of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The new section is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by the new section are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$275.7. Supervision Outside the Security Perimeter--Court Holding
Cells.

Inmates shall be observed by a peace officer or a jailer licensed by the
Texas Commission on Law Enforcement or bailiff when outside the se-
curity perimeter in court holding cells. The sheriff/operator shall have
an established procedure for documented, face-to-face observation of
all inmates no less than once every 30 minutes. One jailer, licensed
peace officer, or bailiff shall be provided on each floor where 10 or
more inmates are detained, with no less than one jailer, licensed peace
officer, or bailiff per 48 inmates or increment thereof on each floor for
direct inmate supervision. Where required, there shall be a two-way
voice communication capability between inmates and jailers, licensed
peace officers, or bailiffs at all times. Closed circuit television may be
used, but not in lieu of the required personal observation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304076

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 277. CLOTHING, PERSONAL
HYGIENE AND BEDDING
37 TAC §277.8

The Texas Commission on Jail Standards proposes an amend-
ment to §277.8, concerning Bedding and Linens. The purpose of
the proposed amendment is to give sheriffs discretion in provid-
ing bedding and linens to persons in holding/detoxification cells.

Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has also determined that for each year of the first five
years the amendment is in effect the public benefits anticipated
as a result of enforcing the amendment as proposed will be clar-
ification of existing standards. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711; (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$277.8.  Bedding and Linens.

A standard issue of bedding and linens to each inmate to be placed in
housing [detained evernight] shall include, but shall not be limited to,
the following clean, safe, and serviceable items:

(1) one mattress;
(2) one sheet or mattress cover;
(3) one towel; and

(4) one blanket, or more depending upon climatic condi-
tions. The sheriff or their designee shall determine whether such items
are provided to inmates detained in holding/detoxification cells.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304077

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 463-8236

¢ ¢ ¢

CHAPTER 289. WORK ASSIGNMENTS
37 TAC §289.4

The Texas Commission on Jail Standards proposes an amend-
ment to §289.4, concerning Outside the Security Perimeter. The
purpose of the proposed amendment is to clarify that jailers or
persons designated by the sheriff should supervise inmates as-
signed to work outside the security perimeter.
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Brandon S. Wood, Executive Director, has determined that for
the first five year period the amendment is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Wood has determined that for each year of the first five years
the amendment is in effect the public benefits anticipated as a
result of enforcing the amendment as proposed will be clarifica-
tion of existing standards. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the amendment as proposed.

Comments on the proposal may be submitted to Diana Spiller,
P.O. Box 12985, Austin, Texas 78711, (512) 463-5505.

The amendment is proposed under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment,
maintenance, and operation of county jails.

The statutes that are affected by this amendment are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

$289.4.  Outside the Security Perimeter.

Only inmates classified as minimum custody should be assigned to
work outside the security perimeter and should be supervised by jailers
or persons designated by the sheriff [corrections officers].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2013.

TRD-201304078

Brandon S. Wood

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: November 3, 2013

For further information, please call: (512) 463-8236

¢ 14 ¢

PART 11. TEXAS JUVENILE JUSTICE
DEPARTMENT

CHAPTER 341. JUVENILE PROBATION
DEPARTMENT GENERAL STANDARDS

The Texas Juvenile Justice Department (TJJD) proposes the re-
peal of §341.16, concerning Testing; §341.28, concerning Certi-
fication of Staff; §§341.52 - 341.56, concerning Non-Caseworker
Systems; and §341.60, concerning TJPC Monthly Folder Ex-
tract.

TJJD proposes amendments to §§341.1 - 341.4, 341.9, 341.10,
341.29, 341.35 - 341.41, 341.47 - 341.51, 341.65 - 341.71, and
341.80 - 341.90, concerning Texas Juvenile Justice Department
Standards.

TJJD also proposes new §341.20, concerning Risk and Needs
Assessment.

SECTION-BY-SECTION SUMMARY

The repeal of §341.16 will allow for the inclusion of a broader
requirement in §341.3 for juvenile boards to adopt zero-tolerance
policies regarding sexual abuse.

The repeal of §341.28 will allow for the content of this section to
be moved to §344.800, which is a more appropriate location for
information regarding positions requiring certification.

The repeal of §§341.52 - 341.56 which comprise Subchapter H,
Division 2, will allow for the content of this Division to be consol-
idated with Division 1.

The repeal of §341.60 will allow for the requirement to submit the
monthly data extract to be moved to §341.49. The precise data
specifications will no longer be included in the rule.

New §341.20 will add the requirement from Texas Human Re-
sources Code §221.003(b) and (e) for juvenile probation depart-
ments to use a validated risk and needs assessment instrument
provided or approved by TJJD.

The proposed amendment to §341.3 will remove the require-
ment for a juvenile board's personnel policies to include a salary
scale for juvenile probation officers and a provision for juvenile
probation officers to receive all benefits given to county employ-
ees. The amended section will also include a new requirement
for policies on research studies and zero-tolerance for sexual
abuse. Additionally the amended section will require more spe-
cific documentation for volunteer and intern sign-in/out logs.

The proposed amendments to §§341.47 - 341.51 will remove
references to specific case management systems.

The proposed amendment to §341.67 will add language to clar-
ify the provision that prohibits the obstruction of the airway or
impairs the breathing of a juvenile to include that nothing can be
placed in, on, or over the juvenile's mouth or nose.

The proposed amendment to §341.81 will add that a juvenile pro-
bation officer is not authorized to carry a firearm if he/she has
been designated as a perpetrator in a TJJD abuse, neglect, or
exploitation investigation. Additionally a reference to §221.35 of
this title has been added to reflect that a juvenile probation offi-
cer must successfully complete the Texas Commission on Law
Enforcement's (TCOLE) current firearms training program for ju-
venile probation officers to be authorized to carry a firearm in the
course of the officer's official duties.

The proposed amendment to §341.82 will clarify that documen-
tation must be provided to TJJD after a juvenile probation officer
obtains an initial or renewal firearms proficiency certificate from
TCOLE. The list of documents no longer includes proof of certain
facts that are attested to on TJJD's verification of eligibility form.

Throughout all amended sections in Chapter 341, non-substan-
tive terminology updates and clarifications will also be made.

RULE REVIEW

Simultaneously with these proposed rulemaking actions, TJJD
also publishes this notice of intent to review all rules in Chapter
341 as required by Texas Government Code §2001.039. Com-
ments on whether the reasons for originally adopting these rules
continue to exist may be submitted to TJJD by following the in-
structions provided later in this notice.

FISCAL NOTE

Mike Meyer, Chief Financial Officer, has determined that for each
year of the first five years the new, amended, and repealed sec-
tions will be in effect, there is no significant fiscal impact to state
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or local governments as a result of enforcing or administering
the sections.

PUBLIC BENEFIT/COSTS

James Williams, Senior Director of Probation and Community
Services, has determined that for each year of the first five years
the new, amended, and repealed sections are in effect, the public
benefits anticipated as a result of administering the sections will
be additional safeguards for the safety of youth under juvenile
probation jurisdiction, additional flexibility regarding the content
of juvenile boards' personnel policies, and the availability of rules
that more accurately reflect current statutes and TJJD's current
structure and practices.

There will be no effect on small businesses or micro-businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed. No private real
property rights are affected by adoption of these sections.

PUBLIC COMMENTS

Comments on the proposal and/or rule review may be submit-
ted within 30 days after publication of this notice to Steve Ro-
man, Policy Coordinator, Texas Juvenile Justice Department,
P.O. Box 12757, Austin, Texas 78711, or email to policy.propos-
als@tjjd.texas.gov.

SUBCHAPTER A. DEFINITIONS
37 TAC §341.1
STATUTORY AUTHORITY

The amendment is proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services.

No other statute, code, or article is affected by this proposal.

§341.1.  Definitions.
The following words and terms, when used in this chapter, [shall] have
the following meanings unless the context clearly indicates otherwise.

(1) Alleged Victim--A juvenile alleged as being a victim of
abuse, exploitation, or neglect.

(2) Chief Administrative Officer--Regardless of title, the
person hired by a juvenile board who is responsible for oversight of the
day-to-day operations of a juvenile probation department, including the
juvenile probation department of a multi-county judicial district.

{3 Commission—-The Texas Juvenile Probation Commis-
ston}

(3) [#] Juvenile Justice Program--A program or depart-
ment operated wholly or partly by the governing board, juvenile board,
or by a private vendor under a contract with the governing board or ju-
venile board that serves juveniles under juvenile court jurisdiction or
juvenile board jurisdiction. The term includes:

(A) [a] juvenile justice alternative education programs;
[program and]

(B) [2] non-residential programs [pregram] that serve
[serves] juvenile offenders under the jurisdiction of the juvenile court;

and [er juvenile beard jurisdiction and a
(C) juvenile probation departments [department].

(4) [€65)] Referral--A referral to the juvenile court for con-
duct defined in Texas Family Code §51.03 that results in a face-to-face

interview between the juvenile and the authorized staff of the juvenile
probation department.

(5) TJJD--Texas Juvenile Justice Department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,

2013.

TRD-201304153

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES

37 TAC §§341.2 - 341.4

STATUTORY AUTHORITY

The amendments are proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services.

No other statute, code, or article is affected by this proposal.
$341.2.  Administration.
(a) Local Juvenile Probation Services Administration.

(1) The juvenile board must [shall] employ a chief admin-
istrative officer for each autonomous juvenile probation department.

(2) The juvenile board must [shal] specify the responsibil-
ities and functions of the juvenile probation department as well as the
authority, responsibility, and function of the position of the chief ad-
ministrative officer.

(3) When probation services for adult and juvenile of-
fenders are provided by a single probation office, the juvenile board
must [shall] ensure that the juvenile probation department policies,
programs, and procedures are clearly differentiated.

(b) Referral Ratio. The juvenile board shall employ at least
one certified juvenile probation officer for each 100 referrals made to
the juvenile probation department annually.

(c) Participation in Community Resource Coordination
Groups.

(1) Juvenile boards must [shall] participate in the system
of community resource coordination groups pursuant to Texas Gov-
ernment Code §531.055 [and the procedures in the memorandum of
understanding adopted in §349.69 of this title].

(2) The chair of the juvenile board[;] or his/her [the ehait's]
designee must [shall] serve as representative to the interagency dis-

pute resolution process required by Texas Government Code §531.055
[deseribed in the memorandum of understanding].
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(d) Notice of Complaint Procedures. The juvenile board must
[shall] post the sign provided by TJID [the Commission] relating to
complaint procedures in a public area of:

(1) the juvenile probation department; and

(2) any facility operated by the juvenile board[;] or
[eperated] by a private entity through a contract with the juvenile
board.

§341.3.  Policy and Procedures.

(a) Personnel Policies. The juvenile board must [shall] adopt
written personnel policies. [These personnel policies shall include but
not be limited to:]

D a salary seale for all juvenile probation efficers; and]
{2y the provision for juvenile probation officers to receive
all applicable benefits and allowanees given to county employees}

(b) Department Policies. The juvenile board must [shall]
adopt written department policies and procedures. These policies must

include, at a minimum, the following provisions [shall include but net
be limited to]:

(1) Deferred Prosecution. The deferred prosecution policy
must, [shall] at a minimum, include the following provisions [pelicies]:

(A) The maximum supervision fee for deferred prose-
cution cases is $15.00 per month.

(B) The monthly fee must [shall] be determined after
obtaining a financial statement from the parent or guardian.

(C) The fee schedule must [shall] be based on total par-
ent/guardian income.

(D) The chief administrative officer[;] or his/her [the
chief administrative officer's] designee must [shall] approve in writing
the fee assessed for each child including any waiver of deferred prose-
cution fees.

(E) A deferred prosecution fee must [shall] not be im-
posed if the juvenile board does not adopt a fee schedule and rules for
waiver of the deferred prosecution fee.

(2) Volunteers and Interns. If a juvenile probation depart-
ment has or develops a volunteer or internship program, the juvenile
board must, at a minimum, [shall] adopt the following policies for the
volunteer and internship program:

(A) adescription of the authority, responsibility, and ac-
countability of volunteers and interns who work with the department;

(B) a requirement for criminal history searches in ac-
cordance with the requirements set forth in Chapter 344 [§344-300] of
this title;

(C) selection and termination criteria, including dis-
qualification based on criminal history;

(D) orientation and training requirements including
training on reporting abuse, exploitation, and neglect;

(E) arequirement that volunteers and interns meet min-
imum professional requirements if serving in a professional capacity;
and

(F) aprovision requiring all volunteer and intern activ-
ity involving contact with juveniles to be documented through the use
of a log which identifies: [for a volunteer and intern sign in log:]

(i) _the name of the volunteer/intern;

(ii) _the date and time (beginning and ending) of the

activity;
(iii) the name of the juvenile(s) contacted/served;

and

(iv) general description of the activity/service the
volunteer/intern provided.

(3) Experimentation. The juvenile board must adopt a pol-
icy that, [peliey shall] at a minimum, prohibits [prehibit] a department
or juvenile justice program from using juveniles for medical, pharma-
ceutical, or cosmetic experiments.

(4) Research Studies. Participation by juveniles in medi-
cal, psychological, pharmaceutical, or cosmetic research is prohibited
unless the research study is approved in writing by the juvenile board
subject to the following requirements:

(A) The juvenile board must promulgate approved poli-
cies that govern all authorized research studies. Studies that include
medically invasive procedures must be prohibited.

(B) Approved research studies must adhere to all appli-
cable policies of the authorizing juvenile board.

(C) Research studies approved by the juvenile board
must be reported to TJJD in a format prescribed by TJID prior to com-
mencement of the study.

(D) After receiving a request from TJJD, the juvenile
board chair or the chief administrative officer must provide TJJD with
the written results of a completed research study.

(E) Policies governing research studies must adhere to
all federal requirements governing human subjects and confidentiality.

(5) Zero-Tolerance for Sexual Abuse. The department
must adopt and enforce zero-tolerance policies and procedures regard-
ing sexual abuse. The policies and procedures must:

(A) strictly prohibit all sexual abuse of juveniles under
the jurisdiction of the department by department staff;

(B) establish the actions department staff must take in
response to allegations of sexual abuse and TJJD-confirmed incidents
of sexual abuse; and

(C) provide for administrative and/or criminal disci-
plinary sanctions.
$341.4.

Unless expressly prohibited by another standard, an application for
waiver or variance of any standard in this chapter may be submitted
in accordance with §349.200 of this title [the juventle beard; or chief
administrative officer may make an application for waiver and the ju-
Vemlebeafdmaymakeaﬂapphea&eﬂfefvaﬁaﬂeeefaﬂystaﬂdafder
standards adopted by the Commission in accordance with §349.2 of
this title].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Waiver or Variance to Standards.

Filed with the Office of the Secretary of State on September 20,
2013.
TRD-201304154
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Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES

37 TAC §341.9, §341.10
STATUTORY AUTHORITY

The amendments are proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services.

No other statute, code, or article is affected by this proposal.

$§341.9.  Policy and Procedure Manual.

(a) The chief administrative officer must develop, [shall]
maintain, and enforce a policy and procedure manual for the juvenile
probation department, which must [shall] include the policies and[;]
procedures|; and regulations] of the juvenile probation department as
adopted by the juvenile board. The chief administrative officer must
also ensure the daily juvenile probation department practice conforms
to the policies and procedures detailed in the manual.

(b) The chief administrative officer must [shall] provide all
employees with a copy of or access to the policy and procedure man-
ual, review the manual at least once every 365 calendar days, maintain
documentation of this review, [en an annual basis] and update the man-
ual [it] as necessary.

$341.10.  Participation
Groups.

The chief administrative officer or his/her designee must [shall] serve
as the liaison to the local community resource coordination group
pursuant to Texas Government Code §531.055. [in accordance with
the memorandum of understanding adepted in §349-69 of this title]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

in  Community Resource Coordination

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304155

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER D. TREATMENT AND SAFETY
37 TAC §341.16

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Juvenile Justice Department or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Human Resources Code
§221.002(a), which requires TJJD to adopt reasonable rules that
provide minimum standards for various aspects of the operation
of a juvenile board that are necessary to provide adequate and
effective probation services.

No other statute, code, or article is affected by this proposal.

$341.16. Testing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304157

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER D. ASSESSMENT AND
SCREENING

37 TAC §341.20
STATUTORY AUTHORITY

The new section is proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services. The new section is also
proposed under Texas Human Resources Code §221.003(b)
and (e), which requires TJJD to adopt rules requiring juvenile
probation departments to use a validated risk and needs as-
sessment instrument that has been provided or approved by
TJJD.

No other statute, code, or article is affected by this proposal.

§341.20. Risk and Needs Assessment.

A juvenile probation department must, before the disposition of a
child's case and using a validated risk and needs assessment instru-
ment or process provided or approved by TJID, complete a risk and
needs assessment for each child under the jurisdiction of the juvenile
probation department.

(1) Selection of Risk and Needs Assessment Instrument.

(A) All juvenile probation departments may use the
TJJID Risk and Needs Assessment Instrument (RANA).

(B) Departments may request and receive approval
from TJJD to use a validated risk and needs assessment instrument
other than the RANA.

(2) Administration of Instrument. The risk and needs as-
sessment instrument must be administered by an individual trained to
administer the instrument.

(3) Reports to TIID.

(A) The summary risk and needs scores of all juveniles
assessed with a risk and needs assessment instrument must be electron-
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ically reported to TJJD on a monthly basis in accordance with §341.49
of this chapter.

(B) All risk and needs factor information must be elec-
tronically reported to TJJD in the format prescribed by TJJD.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304156

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER F. REQUIREMENTS FOR
JUVENILE PROBATION OFFICERS
37 TAC §341.28

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Juvenile Justice Department or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The repeal is proposed under Texas Human Resources Code
§221.002(a), which requires TJJD to adopt reasonable rules that
provide certification standards for probation officers and mini-
mum standards for various aspects of the operation of a juvenile
board that are necessary to provide adequate and effective pro-
bation services.

No other statute, code, or article is affected by this proposal.
§341.28.  Certification of Staff.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304167

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢
37 TAC §341.29
STATUTORY AUTHORITY

The amendment is proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide certification standards for probation officers
and minimum standards for various aspects of the operation of
a juvenile board that are necessary to provide adequate and ef-
fective probation services.

No other statute, code, or article is affected by this proposal.
§$341.29.  Duties of Certified Juvenile Probation Officers.

(a) In addition to any duties, responsibilities, or powers
granted by Title III of the Texas Family Code, the following duties and
responsibilities must [shall] be performed only by certified juvenile
probation officers:

(1) recommending a disposition [dispesitional recommen-
datiens]| in formal court proceedings;

(2) providing final approval of written social history re-
ports;

(3) acting as the primary supervising officer for all court-
ordered [eourt ordered] and deferred prosecution cases;

(4) writing and administering case plans in accordance
with Subchapter G of this chapter [accordance with the Commission's
case management standards]; and

(5) [if authorized by the juvenile board under Texas Family
Ceode §53-04;] conducting intake interviews and investigations [; #ves-

tigatiens;] and making release decisions if authorized by the juvenile
board under Texas Family Code §53.01.

(b) Anindividual hired as a juvenile probation officer[5] who is
not yet certified as a juvenile probation officer may perform the duties
under subsection(a) of this section so long as the individual:

(1) has [net] worked for the probation department for no
more than six [6] months from the individual's date of hire;

(2) has received training on each duty listed in subsection
[ander] (a) of this section; and

(3) has received training in recognizing and reporting
abuse, exploitation, and neglect.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304168

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER G. CASE MANAGEMENT
STANDARDS

37 TAC §§341.35 - 341.41

STATUTORY AUTHORITY

The amendments are proposed under Texas Human Resources
Code §221.004(a), which requires TJJD to adopt rules that pro-
vide case management standards for all probation services pro-
vided by local probation departments.

No other statute, code, or article is affected by this proposal.
§$341.35.  Definitions.
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The following words or terms, when used in this subchapter, [shall]
have the following meanings unless the context clearly indicates oth-
erwise.

(1) CasePlan--A written document that sets out actions and
goals for a juvenile to follow while under the supervision of the juve-
nile court in order to make changes necessary to best meet the juve-
nile's status and circumstances over time. The case plan is developed
for each adjudicated juvenile and addresses a juvenile's needs (e.g., ed-
ucational, family, substance abuse, mental health, etc.), risks of re-of-
fending, level of supervision, strengths and weaknesses, any appropri-
ate intake information, Strategies for Juvenile Supervision [strategies
for juvenile supervision] findings if any, preliminary investigation in-
formation, and victim impact statements utilizing all appropriate re-
sources.

(2) Case Plan Review--A written document that reviews
and measures the initial case plan's goals for progress, including the
reassessment and reevaluation of the juvenile's status, circumstances,
and resources.

(3) Courtesy Supervision--A request from one Texas
county (sending county) to another Texas county [Ceunty] (receiving
county) requesting supervision for an adjudicated juvenile who is or
will be residing in the receiving county.

(4) ExitPlan--A [The exit plan is the] written document de-
veloped for each juvenile that identifies the juvenile's needs for post-su-
pervision reintegration and specifies the community resources avail-
able to meet those needs. The purpose of the exit plan is to facilitate
a continuum of community services to the juvenile and the juvenile's
family after probation supervision ends.

(5) Field Supervision--Supervision ordered by a juvenile
court in accordance with Texas Family Code §54.04(d)(1)(A) where
the child is placed on probation in the child's home or in the custody of
a relative or another fit person.

(6) Formal Referral--Occurs and should be counted when
all three of the following conditions exist:

(A) delinquent conduct, conduct indicating a need for
supervision, or a violation of probation was allegedly committed;

(B) the juvenile probation department has jurisdiction
and venue; and

(C) either a face-to-face contact occurs with the office
or official designated by the juvenile board or written or verbal autho-
rization to detain is given by the office or official designated by the
juvenile board.

(7) Residential Placement--Supervision ordered by a
juvenile court in accordance with Texas Family Code §54.04(d)(1)(B)
where the juvenile is placed on probation outside the child's home in
[either] a foster home[;] or a public or private institution or agency.

(8) Substitute Care Provider--A foster home or a[;] public
or private institution or agency that provides residential services to ju-
veniles.

(9) Supervision--Supervision involves the case man-
agement of a juvenile by the assigned juvenile probation officer or
designee through contacts (face-to-face, telephone, office, home,
collateral) with the juvenile, the juvenile's family, and other case
planning participants.

(10) TJID [FIPCE] Standard Screening Tool--An instru-
ment provided by TJJD [the Texas Juvenile Probation Commission] to
assist in identifying juveniles who may have mental health needs.

§$341.36.  Screening.

(a) TIJID [F¥R€] Standard Screening Tool. The TJID [FHRE]
Standard Screening Tool must [shall] be completed for all juveniles
who receive a formal referral to the juvenile probation department. If
the TJJD [FJP€] Standard Screening Tool has been completed within
the previous two weeks and is contained in the juvenile's case record,
the department is not required to complete an additional screening.

(b) Time of Screening.

(1) Referrals Without Detention. The TJID [TIP€] Stan-
dard Screening Tool must [shall] be administered no later than 14 cal-
endar days after the date of [frem] the first face-to-face contact between
the juvenile and a juvenile probation officer.

(2) Referrals With Detention.

(A) The TJJID [FIP€] Standard Screening Tool must
[shall] be administered to each juvenile admitted into detention.

(B) The TJID [FIP€] Standard Screening Tool must
[shall] be administered within 48 hours after [frem] the time the ju-
venile is admitted into detention.

(¢) Administration of Instrument. The TJJD [FJR€] Standard
Screening Tool must [shall] be administered by an individual trained
to administer the instrument.

(d) Reports to TJID [the Commission]. The summary scores
of all juveniles screened using the TJJD [TJPC] Standard Screening
Tool and any other information required by TJJD must [the Com-
mission shall] be electronically reported to TJJD [the Commission]
on a monthly basis under §341.49 of this chapter [(CASEWORKER
counties); §341.-54 of this chapter (non-CASEWORKER counties); or
through a scparate databasc provided by the Commission].

§341.37. Case Planning.

In accordance with §341.38 or §341.39 of this chapter, a written
case plan must [shall] be developed and implemented for juveniles
assigned to progressive sanctions levels three through five and any

juvenile given determinate sentence probation under Texas Family
Code §54.04(q).

$341.38.  Field Supervision.
(a) Initial Case Plan. The initial case plans for juveniles placed
on field supervision must [shall] be:

(1) developed in consultation with the juvenile's parent,
guardian, or custodian; [;] the juvenile; [and] the supervising juvenile
probation officer; and any other interested parties;

(2) developed within 60 calendar days after [from] the date
of the juvenile's disposition;

(3) signed and dated by the juvenile; [5] the juvenile's par-
ent, guardian, or custodian ; [;] supervising juvenile probation officer;
and any interested parties; and

(4) maintained in the juvenile's case file with copies pro-
vided to the juvenile and the juvenile's parent, guardian, or custodian.

(b) Case Plan Review.
(1) Case plans must [shall] be reviewed and updated:
(A) at least once every six months;

(B) within 15 calendar days after a juvenile's probation
is modified by a court order; and

(C) within 15 calendar days after acceptance of a juve-
nile's case from another county for courtesy supervision.
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(2) Thejuvenile; the supervising juvenile probation officer;
and at least one parent, guardian, or custodian must [and the supervis-
ing juvenile probation efficer shall] participate in the review process.

(3) The case plan review must [shall] document the follow-

ing:

(A) appropriateness of the juvenile's current level of su-
pervision and services;

(B) extent of the juvenile's compliance with the individ-
ualized case plan;

(C) extent of the juvenile's compliance with the condi-
tions of probation;

(D) extent of progress toward the goals outlined in the
case plan;

(E) aprojection of a likely date the juvenile is expected
to complete probation; and

(F) services assessed, offered, or provided to the juve-
nile and family to address identified risks and needs.

(4) All case plan reviews must [shall] be signed and dated
by the juvenile; [5] the juvenile's parent, guardian, or custodian; and the
juvenile's supervising juvenile probation officer.

(5) Copies of every case plan review must [shall] be main-
tained in the juvenile's case file with copies provided to the juvenile
and the juvenile's parent, guardian, or custodian.

§$341.39.  Residential Placement.

(a) Initial Case Plan. The initial case plans for juveniles placed
in residential placement must [shalt]:

(1) be developed and implemented within 30 calendar days
after [of] the juvenile's initial date of placement;

(2) Dbe developed in consultation with the juvenile's parent,
guardian, or custodian; [5] the juvenile; [5] the substitute care provider;
and the supervising juvenile probation officer;

(3) contain specific behavioral goals using the nine do-
mains outlined in 1 TAC §351.13 [Fitle + Part 15 Fexas Administrative
Ceode §35113];

(4) be signed by the juvenile; [and] the juvenile's parent,
guardian, or custodian; and the juvenile's supervising probation officer;
and

(5) be retained in the juvenile's case file with copies pro-
vided to the juvenile; [;] the juvenile's parent, guardian, or custodian;
and the substitute care provider.

(b) Case Plan Review.

(1) Case plans must [shall] be reviewed and updated at least
once every 90 calendar days.

(2) The juvenile and at least one parent, guardian, or custo-
dian must [shall] participate in the case plan review with the substitute
care provider and the juvenile's supervising juvenile probation officer.

(3) The case plan reviews must [shall] measure the juve-
nile's progress toward meeting his/her goals using the six-point [six
point] scale outlined in 1 TAC §351.13 [Fitle 1 Part 15 Texas Admin-

(4) The outcome of the substitute care provider's service
delivery must [shall] be assessed based on whether the child is pro-
gressing in 50 [fifty] percent or more of identified goals.

(5) Case plan reviews must [shall] be signed by the juve-
nile; [5] the juvenile's parent, guardian, or custodian; and the supervis-
ing juvenile probation officer.

(6) Copies of every case plan review must [shall] be re-
tained in the juvenile's case file.

$341.40.  Level of Supervision.

(a) The juvenile probation department must [shall] adopt writ-
ten criteria the department will use to determine a juvenile's level of
supervision[;] while under field supervision.

(b) The level of supervision must [shall] be included in the
juvenile's written case plan[; written under §341.35 of this chapter].

(¢) A minimum of one face-to-face-contact per month with the
juvenile is mandatory unless otherwise noted in the case plan.

$341.41. Exit Plan.
(a) A written exit plan must [shall] be developed prior to the
juvenile's scheduled release from probation.

(b) An exit plan is to be provided at a date no later than the
date the juvenile successfully completes probation, unless the juvenile
was committed to TJID [the Texas Youth Commission].

(c) The written exit plan must [shall] be developed in consulta-
tion with the juvenile;[;] the juvenile's parent, guardian, or custodian; 5]
and the supervising juvenile probation officer.

(d) The exit plan must [shall] be signed and dated by the juve-
nile;[5] the juvenile's parent, guardian, or custodian; and the supervising
juvenile probation officer.

(e) The original exit plan must [shall] be filed [plaeced] in the
juvenile's case file.

(f) Copies of the exit plan must [shall] be provided to the ju-
venile and the juvenile's parent, guardian, or custodian.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304169

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER H. DATA COLLECTION
STANDARDS

37 TAC §§341.47 - 341.51

STATUTORY AUTHORITY

The amendments are proposed under Texas Human Resources
Code §221.004(a), which requires TJJD to adopt rules that pro-
vide standards for the collection and reporting of information
about juvenile offenders by local probation departments.

No other statute, code, or article is affected by this proposal.
$§341.47.  Definitions.
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The following words or terms, when used in [during Divisien 1 of]
this subchapter, [shall] have the following meanings unless the context
clearly indicates otherwise.

(1) Case Management System [CASEWORKER]--A
[persenal] computer-based tracking [and ease management| system|[;

and supported by the Commission;| that provides juvenile
probation officers a systematic method to track and manage juvenile
offender caseloads.

(2) Data Coordinator--A person employed by a juvenile
probation department who is designated by the juvenile board to serve
and function as the primary contact with TJJD [the Cemmission] on all
matters relating to data collection and reporting.

(3) TJID Electronic Data Interchange (EDI) [TJRC
Menthly Folder] Extract--An automated process to extract and sub-
mit modified case records from the department's case management
[CASEWORKER] system to TJID [the Commission]. The extract
must be completed in accordance with this chapter [ereated by CASE-
WORKER follows in accordance with the Electronic Data Interchange
Specifications].

(4) Comprehensive Folder Edit--A report generated in the
Caseworker or Juvenile Case Management System (JCMS) applica-
tion [CASEWORKER] that performs an extensive edit of the case file
[folder] information. This report identifies incorrectly entered data, un-
recoverable files, and questionable data that impact the accuracy of the
reports and programs.

(5) SRSXEdit--An audit program developed by TJID to as-
sist juvenile probation departments not using the Caseworker or JCMS
application with verifying their data prior to submission to TJJD.

(6) [€5)] EDI [Eleetronic Data Interchange] Specifications-
-Document developed by TJJD [the Commission] outlining the data
fields and file structures that each juvenile probation department is re-
quired to follow in submitting the TJJID EDI [THRC meonthly folder]
extract. [The Electronic Data Interchange Speecifications are published
in Subehapter |; §341-60 of this chapter:]

$341.48.  Data Coordinator.

(a) Training Requirements.

(1) The data coordinator must [shall] have a thorough un-
derstanding of TJJD's [the Commission] reporting requirements [and
shall be trained in CASEWORKER by the Commission].

(2) The [Within 90 days from date of a new designation
as data coordinator; the new] data coordinator must complete [shalt
attend CASEWORKER] training related to data reporting provided by
the TJJD as needed [Commission].

(b) Duties.

(1) The data coordinator is responsible for ensuring that all
data submitted to TJID [the Commissior] by the [leeal] juvenile pro-
bation department is accurate, timely, and consistent with TJJD's [the
Commission] reporting requirements.

(2) The data coordinator must [shall] ensure that the TJJD
EDI [THRC Menthly Eolder| Extract is received on or before [by] the
applicable due date.

§341.49.  TJJD EDI [TJPC Monthly Folder] Extract.

(a) The TJID EDI [FHPE€ Meonthly Folder] Extract must [shall]
be sent to the TJJD [Commission] via the Internet.

(b) The extract is due to the TJJD [Commission] on the tenth
calendar day of each month following the reporting period.

(c) The TJJD EDI Extract data must include all data fields re-
quired by the EDI Specifications. TJJD staff must discuss any proposed
changes to the specifications with juvenile probation departments' des-
ignated representatives before making substantive changes to the spec-
ifications to minimize any disruption and/or resource issues that may
be associated with the changes.

§341.50. Accuracy of Data.

(a) Required Fields. The juvenile probation department must
[shall] fill in all applicable data fields for each referral in the depart-
ment's case management [their CASEWORKER] system to minimize
missing information.

(b) Monthly [Comprehensive Folder] Edit. The juvenile pro-
bation department must [Prebation departments shall] run the Compre-
hensive Folder Edit or SRSXEdit on a monthly basis.

(c) Errors. Errors detected by the Comprehensive Folder Edit
must be corrected prior to the next submission of the EDI Extract. Er-
rors detected by a TJJD monitoring visit [; @ Cemmission menitoring
visit;] or the TJJID [Commission]| Research and Planning Division upon
analysis must [shall] be corrected prior to a date provided by TJJD [the
next submission of the TIPC Monthly Folder Extract].

§$341.51.  Security of Data.

(a) Passwords.

(1) Each user of the juvenile probation department's case
management system must obtain a password to the system. Passwords
must not be shared with department employees or other persons.

HH Passwerds shall be assigned by the CASEWORKER

.. o f : L. for

cach individual user and should not be shared by employces or other
persons:}

(2) Each department must limit the [shall have a limited)]
number of employees who [that] are authorized to delete information
in the department's case management system [contained within CASE-
WORKER].

(3) Access to the department's case management system
must [CASEWORKER system shall] be removed concurrent with the
termination of a user's [the persen's] employment.

(b) Backup and Restoration.

[(H] The [AH] juvenile probation department must
[departments shall] adopt and follow a written policy for [the] backup

and restoration procedures relating to data in their case management
system [procedures relating to data; requiring; at a minimum; a system
backup once per week].

teopies) of data backups-}

(c) Off-Site Storage.

[B] The [AH] juvenile probation department must
[departments shall] store a system backup off-site to be accessible in

case of a disaster at the department (e.g., fire, tornado, etc.).

2y An updated backup for off-site storage must be run
at a minimum of once a month; in addition to the five generations of
baekup-}
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency's legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304170

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC §§341.52 - 341.56

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Juvenile Justice Department or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

STATUTORY AUTHORITY

The repeals are proposed under Texas Human Resources Code
§221.004(a), which requires TJJD to adopt rules that provide
standards for the collection and reporting of information about
juvenile offenders by local probation departments.

No other statute, code, or article is affected by this proposal.

§$341.52.  Definitions.

$341.53. Data Coordinator.

§$341.54. TJPC Monthly Folder Extract.
§$341.55.  Accuracy of Data.

§$341.56. Security of Data.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,

2013.

TRD-201304171

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER I. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS
37 TAC §341.60

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Juvenile Justice Department or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Human Resources Code
§221.004(a), which requires TJJD to adopt rules that provide
standards for the collection and reporting of information about
juvenile offenders by local probation departments.

No other statute, code, or article is affected by this proposal.

$§341.60. TJPC Monthly Folder Extract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304172

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

. s .
SUBCHAPTER J. RESTRAINTS
37 TAC §§341.65 - 341.71
STATUTORY AUTHORITY

The amendments are proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services.

No other statute, code, or article is affected by this proposal.
§341.65.  Definitions.

The following words and terms, when used in this subchapter, [shal]
have the following meanings unless the context clearly indicates oth-
erwise.[:]

(1) Approved Physical Restraint Technique ("physical re-
straint")--A professionally trained restraint technique that uses a per-
son's physical exertion to completely or partially constrain another per-
son's body movement without the use of mechanical restraints. The
approved physical restraint technique must [shall] be approved for use
by TJID [the Commission| and adopted by the juvenile board.

(2) Approved Mechanical Restraint Devices ("mechanical
restraint")--A professionally manufactured mechanical device to aid
in the restriction of a person's bodily movement. The approved me-
chanical restraint must [shall] be approved by TJID [the Commission]
and adopted by the juvenile board. The following are TJJD-approved
[Commission appreved] mechanical restraint devices:

(A) Ankle Cuffs--Metal, cloth, or leather band designed
to be fastened around the ankle to restrain free movement of the legs;

(B) Anklets--Cloth or leather band designed to be fas-
tened around the ankle or leg;

(C) Handcuffs--Metal devices designed to be fastened
around the wrist to restrain free movement of the hands and arms;

(D) Plastic Cuffs--Plastic devices designed to be fas-
tened around the wrist or legs to restrain free movement of hands, arms,
or legs;

(E) Waist Band--A cloth, leather, or metal band de-

signed to be fastened around the waist used to secure the arms to the
sides or front of the body; and

(F) Wristlets--A cloth or leather band designed to be
fastened around the wrist or arm that [whieh] may be secured to a waist
belt.
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(3) Restraints--Physical or mechanical restraint.

$341.66. Requirements.
The use of restraints is [shall be] governed by the following criteria:

(1) restraints may [shall enly] be used only by juvenile pro-
bation officers;

(2) prior to participating in any restraint, juvenile probation
officers must [shall] be:

(A) certified in the use of the approved physical re-
straint technique; and

(B) trained in the use of all approved mechanical re-
straint devices;

(3) restraints may [shall enly] be used only in instances of
threat of imminent self-injury, injury to others, or serious property dam-
age;

(4) restraints may [shall enly] be used only as a last resort;

(5) only the amount of force and type of restraint necessary
to control the situation may [shall] be used;

(6) restraints must [shall] be implemented in such a way as
to protect the health and safety of the juvenile and others; and

(7) restraints must [shall] be terminated as soon as the juve-
nile's behavior indicates that the threat of imminent self-injury, injury
to others, or serious property damage has subsided.

$341.67.  Prohibitions.

Restraints that employ a technique listed in this section [belew] are
prohibited:

(1) restraints used for punishment, discipline, retaliation,
harassment, compliance, or intimidation;

(2) restraints that deprive the juvenile of basic human ne-
cessities including restroom privileges, water, food, and clothing;

(3) restraints that are intended to inflict pain;

(4) restraints that put a juvenile face down with sustained
or excessive pressure on the back or chest cavity;

(5) restraints that put a juvenile face down with pressure on
the neck or head;

(6) restraints that obstruct the airway or impair the breath-
ing of the juvenile, including a procedure that places anything in, on,
or over the juvenile's mouth or nose;

(7) restraints that restrict the juvenile's ability to communi-
cate;

(8) restraints that obstruct the view of the juvenile's face;

(9) any technique that does not require the monitoring of
the juvenile's respiration and other signs of physical distress during the
restraint; and

(10) percussive or electrical shocking devices.

$341.68. Documentation.

Documentation. Except as provided by §341.71(a) of this chapter, all
restraints must [shall] be fully documented and the documentation must
be maintained. Written documentation regarding the use of restraints
must include, [shall require] at a minimum:

(1) name of the juvenile;

(2) name(s) [staff member(s) name] and title(s) of staff

members who administered the restraint;

(3) date of the restraint;

(4) duration of the restraint including notation of the time
the restraint began and ended;

(5) location of the restraint;

(6) description of preceding activities;

(7) behavior that [whiek] prompted the restraint;
(8) type of restraint applied;

(9) efforts made to de-escalate the situation and alterna-
tives to restraint that were attempted; and

(10) any injury that occurred during the restraint.
§$341.69. Physical Restraint.

In addition to the requirements [found] in §§341.66, [§]341.67, and
[§1341.68 of this chapter [subehapter], juvenile probation officers must
[shall] be re-certified in the approved physical restraint technique at
least once every two years.

$341.70. Mechanical Restraint.

In addition to the requirements [found] in §§341.66, [§]341.67, and
[§]341.68 of this chapter [subehapter], the use of mechanical restraint
is [restraint; shall be] governed by the following criteria:

(1) Requirements.

(A) Mechanical restraints must [mechanical restraints
shall] only be used in a manner consistent with their intended use. [ase;
and]

(B) There must [there shall] be provisions for the in-
spection and maintenance of mechanical restraint devices.

(2) Prohibitions.

(A) Mechanical [mechanieal] restraint devices must
[shall] not be altered from the manufacturer's design.|[z]

(B) A juvenile must [a javenile shall] not be placed face
down while restrained in any mechanical restraint for a period of time
longer than necessary to apply the restraint devices.[;]

(C) A [a] mechanical restraint must [shall] not secure a
juvenile in a prone position with the juvenile's [his er ker] arms and/or
hands behind his/her [the juvenile's] back and secured to his/her [the

javentle's] legs.[:]
(D) Mechanical [mechanieal] restraint devices must

[shall] not be secured so tightly as to interfere with circulation nor so
loosely as to cause chafing of the skin.[3]

(E) Mechanical [mechanieal] restraint devices must
[shall] not be secured to a stationary object.[:]

(F) A [a] juvenile in mechanical restraints must [shall]
not participate in any physical activity.[; and]

(G) Plastic cuffs may [plastie euffs shall enly| be used
only in emergency situations.

§341.71.

(a) Using mechanical [Mechanieal] restraints [used] during
routine transportation in a vehicle and [vehiele; or| the taking of a
juvenile into custody are not required to be documented as a restraint.

(b) During transportation [ef a juvenile] in a vehicle, the juve-
nile may not be affixed to any part of the vehicle.

Transporting.

(c) During transportation in a vehicle, a juvenile may not be
secured to another juvenile.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304173

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

SUBCHAPTER K. CARRYING OF WEAPONS
37 TAC §§341.80 - 341.90

The amendments are proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide minimum standards for various aspects of the
operation of a juvenile board that are necessary to provide ade-
quate and effective probation services.

No other statute, code, or article is affected by this proposal.

§341.80.  Definitions.

The following words and terms, when used in this subchapter, [shal]
have the following meanings unless the context clearly indicates oth-
erwise.

(1) Draw--To unholster [un-helster] a weapon in prepara-
tion for use against a perceived threat.

(2) Empty-Hand Defense--Defensive tactics through the
use of pressure points, releases from holds, and blocking and striking
techniques using natural body weapons such as an open hand, fist,
forearm, knee, or leg.

(3) Intermediate Weapons--Weapons designed to neutral-
ize or temporarily incapacitate an assailant. This level of self-defense
employs the use of tools to neutralize aggressive behavior when deadly
force is not justified but when empty-hand defense is not sufficient
for escaping from a physical confrontation. For the purposes of this
subchapter, intermediate weapons include only electronic restraint de-
vices, irritants, and impact weapons.

(4) On-Duty--An officer is engaged in the actual discharge
of the officer's duties when the officer is within the course and scope
of his/her employment and is actually authorized to engage in the work
being performed. Being on-call is not considered as being engaged in
the actual discharge of the officer's duties unless or until the officer is
actually called into service.

§341.81.

(a) Applicability. This subchapter applies only to actively cer-
tified juvenile probation officers who are authorized to carry a firearm
pursuant to this subchapter.

Applicability and Authorization.

(b) Authorization to Carry a Firearm.

(1) In accordance with §142.006 of the Texas Human
Resources Code, a juvenile probation officer is authorized to carry a
firearm during the course of the officer's official duties if:

(A) the juvenile probation officer has been employed
for at least one year by the juvenile probation department described
in subparagraph (B) of this paragraph;

qiheeﬁieerpessessesaeemﬁea{eefﬁfeafmspm

(B) the [The] chief juvenile probation officer of the ju-
venile probation department that employs the juvenile probation officer
authorizes the juvenile probation officer to carry a firearm in the course
of the officer's official duties; [and]

(C) the juvenile probation officer possesses a certificate
of firearms proficiency issued by the Texas Commission on Law En-
forcement (TCOLE) under §1701.259 of the Texas Occupations Code;
and

(D) the juvenile probation officer has not been desig-
nated a perpetrator in a TJJD abuse, neglect, or exploitation investiga-
tion.

for at least one year by the juvenile probation department deseribed in
subparagraph (B) of this paragraph-}

(2) Inaccordance with §221.35 of this title, a juvenile pro-
bation officer must successfully complete TCOLE's current firearms
training program for juvenile probation officers to be authorized to
carry a firearm in the course of the officer's official duties.

(3) [€2)] This subchapter does not authorize a juvenile pro-
bation officer to carry a firearm while not on duty [en-duty].

(4) [€3)] A license obtained under Chapter 411, Subchapter
H, of the Texas Government Code (i.e., Concealed Handgun License),
does not enable a certified juvenile probation officer to carry a firearm
in the course of the officer's official duties and does [shall] not satisfy,
and may not [ef] be accepted in lieu of, the requirements contained in
this subchapter.

$§341.82.  Documentation Requirements [to Qualify for a Firearms
Proficieney Certificate].

(a) Documents Required after Obtaining an Initial Firearms
Proficiency Certificate. Within five workdays after [Prier to] obtaining
the initial [a] firearms proficiency certificate from TCOLE, the chief ju-
venile probation officer or the supervising officer of the [FEEEOSE:; a]
juvenile probation officer who received the certificate must [seeking
autherization to carry & firearm during the course of histher official
duties shall] provide the following documents to TJJD [preef to the
Texas Juvenile Probation Commission of the folowing required qual-
ifications]|:

(1) acopy of the Juvenile Probation Officer Firearms Pro-
ficiency Certificate from TCOLE; and

(2) acompleted, signed, and notarized copy of TIJD's Ver-
ification of Eligibility for Juvenile Probation Officer to Carry Firearm
form, including the following required attachments:

(A) appropriate documentation that the applicant has
been subjected to a complete search of local, state, and national records
to disclose any criminal record or criminal history;

D eurrent employment as a juvenile probation officer for
at least one year by the county juvenile probation department;}

[2) active certification in good standing as a juvenile pro-
bation officer by the Texas Juvenile Probation Commissions}

[3) apprepriate documentation from each chief juvenile
probation officer whe has autherized the applicant's participation in
the juvenile probation officer firearms proficiency training program and
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that the applicant has been subjected to a complete scarch of local, state
and national records to disclose any criminal record or criminal his-

tory;]

(B) [f4)] written documentation from each chief juve-
nile probation officer who has authorized the applicant's participation
in the juvenile probation officer firearms proficiency training program
that the applicant has been examined by a psychologist who was [;] se-
lected by the current employing department and who is licensed by the
Texas State Board of Examiners of Psychologists; [and]

(C) [®)] a written declaration from the examining
psychologist that the officer possesses the requisite psychological and
emotional health to carry a firearm in the course of the officer's official
duties;|[+]

(D) documentation of successful completion of
TCOLE's current firearms training program for juvenile probation
officers;

(E) documentation of successful completion of at least
20 hours of training in the use of an empty-hand defense tactic, as re-
quired by §341.84 of this chapter; and

(F) documentation of successful completion of ad-
equate training in the use of at least one intermediate weapon, as
required by §341.84 of this chapter.

(b) Documents Required after Obtaining Renewed Firearms
Proficiency Certificate. Within five workdays after receiving a renewal
of a firearms proficiency certificate from TCOLE, the chief juvenile
probation officer or the supervising officer of the juvenile probation of-
ficer who receive the certificate must provide the following documents
to TJJD:

(1) a copy of the renewed Juvenile Probation Officer
Firearms Proficiency Certificate from TCOLE;

(2) acompleted, signed, and notarized copy of TIID's Re-
newal of Verification of Eligibility for Juvenile Probation Officer to
Carry Firearm form; and

(3) verification of successful completion of 20 hours of
continuing education, as required in §341.89 of this chapter.

§$341.83.  Responsibilities of a Juvenile Probation Officer Authorized
to Carry a Firearm [Weapon].

A juvenile probation officer who is authorized to carry a firearm in
accordance with this subchapter must [shal]:

(1) comply with the requirements of this subchapter, the
officer's department policies and procedures, and the laws of this State
and of the United States;

(2) be knowledgeable of the places where firearms [a
firearm| or other weapons are prohibited;

(3) immediately report to the chief juvenile probation of-
ficer and TJJD if the officer is arrested, charged, or convicted of any
criminal offense [the Commission any eriminal arrests; charges or eon-
victions];

(4) comply with all training, firearms proficiency, and cer-
tification requirements of §221.35 of this title;
H4) satisfy the firearms proficieney requirements in accor-

H5) suecessfully complete all sections of the TCLEOSE

.. for i i bati - i ] o

§221.35(b) and (e) of this title; inclading the elassroom training and
range qualifieations}

H6) utilize TCLEOSE approved forms for the documenta-
tion of the requirements of paragraphs (4) and (5) of this section and
provide copies to the Commissions}

(5) [(H] maintain the firearm and all other authorized
weapons in proper working order at all times;

(6) [€8)] be responsible for the safe handling of the firearm
and all other authorized weapons; and

(7) [€9] store the firearm and other weapons in a secure,
locked location designed for secure storage of a weapon when the
firearm or other weapon is not on the officer's person.

§341.84.  Use of Force Continuum.

(a) A juvenile probation officer who satisfies the requirements
of this subchapter is justified in using force for the protection of persons
pursuant to Chapter 9 of the Texas Penal Code.

(b) Prior to carrying a firearm in the course of the officer's du-
ties, a juvenile probation officer authorized to carry a firearm in accor-
dance with this subchapter must [shall]:

(1) receive at least 20 hours [a minimum of 20-heurs] of
training in the use of an empty-hand defense tactic [taeties]; and

(2) receive adequate training in the use of at least one inter-
mediate weapon [prior to earrying a firearm in the course of the officer's
duty].

(c) A juvenile probation officer who is authorized to carry a
firearm must carry [Carry] at least one intermediate weapon at all times
when the officer carries a firearm.

§341.85.  Responsibilities of Chief Juvenile Probation Officers or
Other Supervising Officer.

(a) The chief juvenile probation officer [;] or the supervising
officer of a juvenile probation officer who is authorized to carry a
firearm is [; shall be] subject to the same requirements as an officer
authorized to carry a firearm in accordance with this subchapter. This
requirement does not mandate the chief juvenile probation officer or
[the] other supervising officer carry a firearm or other weapon in the
course of their duties.

(b) The chief juvenile probation officer or his/her [; ] de-
signee must [; shall] notify TCOLE [TCLEOSE] and TJID [the Com-
misster] within 24 hours if the department rescinds its [department's]
authorization for [ef] a juvenile probation officer to carry a firearm [is
rescinded].

(c) The chief juvenile probation officer or his/her [; of] de-
signee must [; shall] submit the requisite forms to TCOLE [FECEEOSE]
and TJJD [the Commission] within 24 hours if an officer who is autho-
rized to carry a firearm separates from the department.

(d) The chief juvenile probation officer or his/her [; of] de-
signee must [; shall] submit to TJJD [the Commission] the department's
approved policies and procedures regarding a juvenile probation offi-
cer's authorization to carry a firearm in accordance with this subchapter.

fe) The chief juvenile probation effieer; or deﬁgﬂe& shall
submit to the Commission within five working days copies of all
requisite training certificates and forms submitted to the TCLEOSE in

(e) [€D] The chief juvenile probation officer or his/her [; of]
designee must [5 shall] conduct an internal investigation in all incidents
in which a juvenile probation officer uses an empty-hand defense tactic,
draws or uses [utilizes] an intermediate weapon, or draws or discharges
a firearm.
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() [€2)] The chief juvenile probation officer[;] or his/her de-
signee must [; shall] immediately place a juvenile probation officer on
administrative leave or reassign him/her [the persen] to a position hav-
ing no contact with juveniles or relatives of the juveniles if the officer
[; a juvenile probation efficer; whe] uses an empty-hand defense tac-
tic, uses [utilizes] or draws an intermediate weapon, or draws or dis-
charges a firearm. The administrative leave or reassignment must be
implemented until the conclusion of the internal investigation.

$341.86. Written Policies and Procedures.

Each chief juvenile probation officer who authorizes a juvenile pro-
bation officer to carry a firearm in accordance with the requirements
contained in this subchapter must [shall] have written policies and pro-
cedures that:

(1) define which juvenile probation officers within the de-
partment are authorized to carry firearms;

(2) state [stipulate] whether the firearm is to be purchased
and maintained by the department or the individual officer;

(3) require that the firearm and all other authorized
weapons remain under the control of the officer authorized to carry the

firearm and weapon(s) [weapen];

(4) require that the firearm be fully loaded when carried or
worn on-duty;

(5) require that the officer display credentials identifying
the officer as a certified juvenile probation officer while carrying a
firearm in accordance with this subchapter;

(6) describe the circumstances and limitations under which
the officer is justified to use force (i.e., self-defense and defense of a
third party pursuant to Chapter 9 of the Texas Penal Code);

(7) specify the firearms to be carried, including the type of
firearm, manufacturer, model, and caliber;

(8) specify the type of ammunition authorized for use in the
firearm;

(9) state [preseribe] whether the firearm must [wilt] be car-
ried in plain view or concealed;

(10) require that the firearm be encased in an appropriate
holster and be worn or carried in [sueh] a manner that is appropriate to
the situation;

(11) define the process for reporting and investigating use
of force incidents;

(12) define the process for rescinding or suspending the au-
thorization to carry a firearm;

(13) prohibit the consumption of alcohol while carrying a
firearm or intermediate weapon;

(14) define the process for conducting an internal inves-
tigation of each incident involving a juvenile[;] in which a juvenile
probation officer uses an empty-hand defense tactic, draws or uses
[utilizes] an intermediate weapon, or draws or discharges a firearm;
and

(15) require that a juvenile probation officer be placed on
administrative leave or be reassigned to a position having no contact
with juveniles or relatives of the juveniles until the conclusion of an
internal investigation as required in paragraph (14) of this section [ef a
use of foree as defined in this subehapter|.

§$341.87.  Reporting and Investigating Use of Force Incidents.
(a) The chief juvenile probation officer[;] or his/her designee
must [; shall] report to TJJD [the Commission;] each incident involv-

ing a juvenile[;] in which a juvenile probation officer uses an empty-
hand defense tactic, draws or uses [utilizes] an intermediate weapon,
or draws or discharges a firearm.

(1) The initial report must [shall] be made to TJJD [the
Commission] immediately, but no later than four [(4)] hours after
[frem] the time of the use of force incident.[;]

(2) The initial report must [shall] be made using the toll-
free number as designated by TJJD. [the Commission; and]

(3) Within 24 hours after [ef] the report by phone, the
Juvenile Probation Officer [eompleted] Use of Force Incident Report
form must [shall] be submitted to TJJD [the Commission] via fax or
e-mail.

(b) The chief juvenile probation officer[;] or his/her designee
must [; shall] report to local law enforcement any discharge of a firearm
by a juvenile probation officer immediately, but no later than one [(D)]
hour after [frem] the time of discharge.

$341.88.  Records.

(a) The personnel file of each juvenile probation officer autho-
rized to carry a firearm in accordance with this subchapter must [shal]
contain a copy of the:

(1) Firearms Proficiency for Juvenile Probation Officers
Application;
(2) PID Assignment (TCOLE [FEEEOSE] C-1);

(3) criminal [Criminal] history checks conducted pursuant
to the requirements of this subchapter;

(4) Licensee Psychological and Emotional Health Declara-
tion (TCOLE [FCEEOSE] L-3); [and]
(5) proof [Preef] of annual firearms proficiency; and[-]

(6) verification of successful completion of TCOLE's cur-
rent firearms training program for juvenile probation officers.

(b) Juvenile probation departments must [shall] allow TCOLE
[FECEEOSE)], other law enforcement agencies, and TJJD [the Commis-
ston] access to records pertaining to firearms and use of force incidents
for auditing and investigation purposes.

§$341.89. Training and Qualification Requirements.

(a) A [Ne]juvenile probation officer may not [shall] be autho-
rized to carry a firearm in the course of his/her [their] duties unless the
officer has:

(1) completed TCOLE's current firearms training program
for juvenile probation officers;

D Completed the TCLEOSE approved firearms training
progran;}

(2) received [Reeeived] a certificate of firearms proficiency
from TCOLE [FEEEOSE] as provided in §221.1 of this title; and

(3) completed [Cempleted] the training requirements in ac-
cordance with §341.84 of this chapter [subehapter].

(b) All training received pursuant to the requirements of
this subchapter must [shall] be received from a TCOLE-approved
[FEEEOSE appreved] instructor.

(c) All training received pursuant to the requirements of this
subchapter must [shall] be designed with the intent to prepare juve-
nile probation officers to carry and use [utilize] firearms, intermediate
weapons, and empty-hand defense tactics in the context of self-defense
and in defense of a third party.
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(d) Inaddition to the training requirements contained in Chap-
ter 344 of this title relating to maintaining an active certification as a
juvenile probation officer [JPO], a juvenile probation officer authorized
to carry a firearm in accordance with this subchapter must [; shall] suc-
cessfully complete 20 hours of continuing education every two years.
The continuing education must [shall] be specially designed to enhance
the officer's skills and knowledge relating to the proficient and legal use
of a firearm, empty-hand defense, and an intermediate weapon as au-
thorized by this subchapter. The training must [shall] include, but not
be limited to:

(1) use of force;

(2) weapons retention; and

(3) crisis intervention.
H Use of Foree:}
(e) Upon completion of each training requirement, the chief

juvenile probation officer or his/her designee must [; shall] submit
proof of the successful completion of the training to TJJD [the Com-

mission] within five workdays after [werking days of] completion of
the training.
$§341.90. Disqualifying Conduct.

Pursuant to §142.006(b) of the Texas Human Resources Code, a ju-
venile probation officer is disqualified from seeking authorization to
carry a firearm if the officer has been named as a [assigned the role of]
designated or sustained perpetrator in a TJJID [THRE] abuse, neglect, or
exploitation investigation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,

2013.

TRD-201304174

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7014

¢ ¢ ¢

CHAPTER 344. EMPLOYMENT,
CERTIFICATION, AND TRAINING
SUBCHAPTER H. CERTIFICATION
37 TAC §344.800

The Texas Juvenile Justice Department (TJJD) proposes an
amendment to §344.800, concerning Positions Requiring Certi-
fication.

The proposed amendment includes language that is proposed
for deletion from §341.28. Chapter 344 is a more appropriate lo-
cation for information regarding positions requiring certification.

FISCAL NOTE

Mike Meyer, Chief Financial Officer, has determined that for each
year of the first five years the amended section will be in effect,

there is no significant fiscal impact to state or local governments
as a result of enforcing or administering the section.

PUBLIC BENEFIT/COSTS

James Williams, Senior Director of Probation and Community
Services, has determined that for each year of the first five years
the amended section is in effect, the anticipated public benefit as
a result of administering the section will be the availability of rules
that reflect a more logical arrangement of information.

There will be no effect on small businesses or micro-businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by adoption of this section.

PUBLIC COMMENTS

Comments on the proposal may be submitted within 30 days af-
ter publication of this notice to Steve Roman, Policy Coordina-
tor, Texas Juvenile Justice Department, P.O. Box 12757, Austin,
Texas 78711, or email to policy.proposals@tjjd.texas.gov.

STATUTORY AUTHORITY

The amendment is proposed under Texas Human Resources
Code §221.002(a), which requires TJJD to adopt reasonable
rules that provide certification standards for probation and de-
tention officers and minimum standards for various aspects of
the operation of a juvenile board that are necessary to provide
adequate and effective probation services.

§344.800.  Positions Requiring Certification.

(a) Individuals required to maintain an active certification are
the following: [Certain pesitions require eertification by the Commis-
ston in order to perform the job funetions of the pesition- Pesitions

. feation are fied in applicable ol tor Tt
37 of the Texas Administrative Code:]

(1) chief administrative officers;

(2) facility administrators;

(3) supervisors in the direct chain of command over juve-
nile probation officers or juvenile supervision officers;

(4) juvenile probation officers;

(5) juvenile supervision officers;

(6) youth activities supervisors; and

(7) any staff, excluding certified physical education teach-
ers, who participates in the administration of intensive physical activity
in a Juvenile Justice Alternative Educational Program (JJAEP).

(b) In addition to requiring certification of the individuals in
subsection (a) of this section, TJJD offers certification for the follow-

ing:

(1) quality assurance officer;

(2) juvenile probation or supervision officer trainer; or

(3) staff member responsible for supervision of youth in a

JJAEP.

(c) Youth activities supervisors, juvenile supervision officers,
and juvenile probation officers may hold more than one certification by
TJJD if they meet all criteria required for certification and employment
for the positions and their job description is consistent with a youth
activities supervisor, juvenile supervision officer, or juvenile probation
officer as defined in §344.100 of this chapter.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304152

Brett Bray

General Counsel

Texas Juvenile Justice Department

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 490-7278

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 364. REQUIREMENTS FOR
LICENSURE
40 TAC §364.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §364.1, concerning Requirements for Licen-
sure. The purpose of the amendment is to address issues of
licensure with U.S. Military and spouses of active duty military
personnel. The amendment also discusses the requirement for
an address of record chosen by the licensee.

John Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has
determined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be the ability of the applicant to practice
occupational therapy sooner. There will be no effect on small
or micro businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.

Comments on the proposed amendment may be submitted to
Augusta Gelfand, OT Coordinator, Texas Board of Occupational
Therapy Examiners, 333 Guadalupe Street, Suite 2-510, Austin,
Texas 78701; or electronically to augusta@ptot.texas.gov.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454 of the Texas Occu-
pations Code, which provides the Texas Board of Occupational
Therapy Examiners with the authority to adopt rules consistent
with the Act to carry out its duties in administering the Act.

Title 3, Subtitle H, Chapter 454 of the Texas Occupations Code

is affected by this proposal.
§$364.1.  Requirements of Licensure.

(a) All applicants shall:

(1) submit a complete[; netarized] application form or on-
line application with a recent passport-type color photograph of the
applicant;

(2) - (5) (No change.)

(b) - (¢) (No change.)
(d) For applicants who are active U.S. military service mem-
bers or U.S. veterans: any military service, training or education ver-

ified and credited by an accredited OT or OTA program is acceptable
to the Board.

(1) Applicants will mail or fax a copy of the Uniformed
Services Military ID Card.

(2) Applicants who are U.S. active duty Military and their
spouses shall receive expedited services from the Board.

(e) [€d)] An application for license is valid for one year after
the date it is received by the board.

(f) [€e)] An applicant who submits an application containing
false information may be denied a license by the board.

(g) [€B] Should the board reject an application for license, the
reasons for the rejection will be communicated in writing to the ap-
plicant. The applicant may submit additional information and request
reconsideration by the Board. If the applicant remains dissatisfied, a
hearing may be requested as specified in the Act.

(h) [€2)] Applicants and licensees must notify the board in
writing of changes in name, residential address, mailing address, email
address, and work address within 30 days of the change. Address of
record is the information provided to the public. Failure to identify
which address is chosen to be the address of record will result in a
default to the home or mailing address. The licensee may update this
information at any time.

(i) [@)] The Board will issue a replacement copy of a license
to replace one lost or destroyed upon receipt of a written request and
the appropriate fee from the licensee. For a name change, the appropri-
ate fee and a copy of the legal document (marriage certificate, divorce
decree) enacting the name change must accompany the request.

() [6)] The first regular license is valid from the date of is-
suance until the last day of the applicant's birth month, with a duration
of at least two years.

(k) [€)] Licensees will follow the rules for continuing educa-
tion, as described in Chapter 367 of this title (relating to Continuing
Education).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,

2013.

TRD-201304147

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-6900
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CHAPTER 367. CONTINUING EDUCATION
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40 TAC §367.2

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §367.2, concerning Categories of Continuing
Education. The amendment corrects wording in the rule which
needed to emphasize that a post-test is required for online, tele-
conference or home study courses.

John Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has
determined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be the understanding of the post-test
in taking home study courses. There will be no effect on small
or micro businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.

Comments on the proposed amendment may be submitted to
Augusta Gelfand, OT Coordinator, Texas Board of Occupational
Therapy Examiners, 333 Guadalupe Street, Suite 2-510, Austin,
Texas 78701; or electronically to augusta@ptot.texas.gov.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454 of the Texas Occu-
pations Code, which provides the Texas Board of Occupational
Therapy Examiners with the authority to adopt rules consistent
with the Act to carry out its duties in administering the Act.

Title 3, Subtitle H, Chapter 454 of the Texas Occupations Code
is affected by this proposal.

§367.2.  Categories of Continuing Education.

(a) All continuing education must comply with Type 1 or Type
2 as outlined in §367.1 of this title (relating to Continuing Education).
Continuing education undertaken by a licensee for renewal shall be
acceptable if it falls in one or more of the following categories.

(1)-(2) (No change.)

(3) Development of publication, media materials or re-
search/grant activities per two year renewal period: Documentation of
this type of CE credit shall include a copy of the actual publication or
media material(s), or title page and receipt of grant proposal.

(A) (No change.)

(B) Principle investigator or co-principle investigator in
grant or research proposals accepted for consideration,[-] 10 hours
maximum.

(C) - (F) (No change.)

(4) Home study courses, educational teleconferences, In-
ternet-based courses, and videotape instruction, no maximum.

(A) (No change.)

(B) These courses must have:

(i) _Specified learning objectives;

(i) A post-test; and

(iii) A certificate of completion.

{B) These courses must have specified learning objee-
tives or & post-test and give a eertificate of completion}

(C) (No change.)
(5) - (8) (No change.)

(b) Unacceptable Continuing Education Activities include but
are not limited to:

(1)-(5) (No change.)

(6) Program providers are prohibited from self-promotion
of programs, products, and/or services during the presentation of the
program.[<]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304148

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 370. LICENSE RENEWAL
40 TAC §370.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §370.1, concerning License Renewal. The
purpose of the amendment is to address which addresses the
Board maintains for the licensee and which is the address of
record.

John Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has
determined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Maline has also determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be clarification of what address is
the address of record. There will be no effect on small or micro
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed.

Comments on the proposed amendment may be submitted to
Augusta Gelfand, OT Coordinator, Texas Board of Occupational
Therapy Examiners, 333 Guadalupe Street, Suite 2-510, Austin,
Texas 78701; or electronically to augusta@ptot.texas.gov.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454 of the Texas Occu-
pations Code, which provides the Texas Board of Occupational
Therapy Examiners with the authority to adopt rules consistent
with the Act to carry out its duties in administering the Act.

Title 3, Subtitle H, Chapter 454 of the Texas Occupations Code
is affected by this proposal.

$370.1.  License Renewal.

(a) Licensee Renewal.[:] Licensees are required to renew their
licenses every two years by the end of their birth month. A licensee may
not provide occupational therapy services without a current license.
The licensee's expiration date is displayed on the board's website and
should be considered evidence of current licensure. Licensees and em-
ployers should verify licenses and registrations on the board's website.
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(1) General Requirements. The renewal application is not
complete until the board receives all required items. The components
required for license renewals are:

(A) - (D) (No change.)

(E) the licensee's physical address, any work address,
other mailing address, email, and an address of record. The address
of record is the address that will be shared with the public. Failure to
provide information in choosing the address of record will result in a
default to the home or mailing address. The licensee may update this
information at any time.

(2) - (3) (No change.)
(b) Restrictions to Renewal/Restoration.
(1)-(2) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304149

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 374. DISCIPLINARY AC-
TIONS/DETRIMENTAL PRACTICE/COM-
PLAINT PROCESS/CODE OF ETHICS

40 TAC §374.4

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Occupational Therapy Examiners or in the Texas Reg-
ister office, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The Texas Board of Occupational Therapy Examiners proposes
the repeal of §374.4, concerning Code of Ethics. The Texas
Board of Occupational Therapy Examiners has used AOTA's
2005 edition of the Code of Ethics and now will update to the
2010 edition.

John Maline, Executive Director has determined that for the first
five-year period the repeal is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the repeal.

Mr. Maline has also determined that the public benefit will be
the enforcement of a more comprehensive and complete Code
of Ethics in the 2010 edition. The 2010 version of the Code of
Ethics is being taught in colleges and universities across the U.S.
and in Texas, soitis apt for us to follow this edition as well. There
will not be an effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed repeal.

Comments on the proposal may be submitted in writing to
Augusta Gelfand, 333 Guadalupe Street, Suite 2-510, Austin,

Texas 78701. Comments may be submitted electronically to
augusta@ptot.texas.gov or faxed to (512) 305-6970.

The repeal is proposed under the Occupational Therapy Practice
Act, Title 3, Subtitle H, Chapter 454 of the Texas Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 454 of the Texas Occupations Code
is affected by this proposal.

§374.4.  Code of Ethics.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304150

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-6900

L4 ¢ L4
40 TAC §374.4

The Texas Board of Occupational Therapy Examiners (TBOTE)
proposes new §374.4, concerning Code of Ethics. TBOTE pro-
poses to accept the 2010 edition of the American Occupational
Therapy Association's (AOTA's) Code of Ethics in its TBOTE
Rules and publish AOTA's Code of Ethics in its entirely for Texas
licensees to follow.

John Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has
determined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be the emphasis of ethics in all dealings.
There will be no effect on small or micro businesses. There is no
anticipated economic cost to persons who are required to comply
with the rule as proposed.

Comments on the proposed rule may be submitted to Au-
gusta Gelfand, OT Coordinator, Texas Board of Occupational
Therapy Examiners, 333 Guadalupe Street, Suite 2-510,
Austin, Texas 78701; or electronically through email to au-
gusta@ptot.texas.gov.

The new section is proposed under the Occupational Therapy
Practice Act, Title 3, Subtitle H, Chapter 454 of the Texas Occu-
pations Code, which provides the Texas Board of Occupational
Therapy Examiners with the authority to adopt rules consistent
with the Act to carry out its duties in administering the Act.

Title 3, Subtitle H, Chapter 454 of the Texas Occupations Code
is affected by this proposal.
§374.4.  Code of Ethics.

The Texas Board of Occupational Therapy Examiners' Code of Ethics
is a public statement of the values and principles used in promoting and
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maintaining high standards of behavior in occupational therapy within
the state of Texas. The Code of Ethics is a set of principles that applies
to occupational therapy practitioners. ("Practitioners" in this section
are defined as those individuals licensed by this board or applicants for
licensure with this board.) The Texas Board of Occupational Therapy
Examiners follows the 2010 AOTA's Code of Ethics.

Figure: 40 TAC §374.4

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2013.

TRD-201304151

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 305-6900

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 215. MOTOR VEHICLE
DISTRIBUTION

SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS

43 TAC §215.138

The Texas Department of Motor Vehicles (department) proposes
amendments to §215.138, concerning Use of Metal Dealer Li-
cense Plates.

EXPLANATION OF PROPOSED AMENDMENTS

The proposed amendments implement the changes mandated
by House Bill 894, 83rd Legislature, Regular Session, 2013,
which amended Transportation Code, 503.068(b) and added
subsection (b-1) to expand the use of metal dealer plates on
service or work vehicles employed by an independent motor
vehicle dealer to transport inventory to and from points of sale
and add a non-substantive amendment.

The proposed amendment to subsection (b) identifies and clar-
ifies the statutory exception under which an independent motor
vehicle dealer may use a metal dealer license plate on a service
or work vehicle to transport a motor vehicle from the dealer's in-
ventory to and from a point of sale.

The proposed amendment to subsection (e) corrects a punctua-
tion error by adding a comma.

FISCAL NOTE

Linda Flores, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments.

Mr. William P. Harbeson, Director of the Enforcement Division,
has certified that there will be no significant impact on local
economies or overall employment as a result of enforcing or
administering the amendments.

PUBLIC BENEFIT AND COST

Mr. Harbeson has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the amendments will be
increased ease in commerce for independent motor vehicle deal-
ers in transporting inventory to and from points of sale. There will
be no adverse economic effect on small businesses or individu-
als.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §215.138
may be submitted to Aline Aucoin, Interim General Counsel,
Texas Department of Motor Vehicles, 4000 Jackson Avenue,
Austin, Texas 78731. The deadline for receipt of comments is
5:00 p.m. on November 4, 2013.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§503.002 and §1002.001, and Occupations Code, §2301.155,
which provide the board of the Texas Department of Motor
Vehicles (board) with the authority to establish rules necessary
to administer the laws relating to the sale and distribution of mo-
tor vehicles in this state; and more specifically, Transportation
Code, §503.061(b), which provides the board the authority to
adopt rules to regulate the issuance and use of metal dealers'
license plates.

CROSS REFERENCE TO STATUTE
Transportation Code, §503.038 and §503.068.
$215.138.  Use of Metal Dealer License Plates.

(a) Metal dealer license plates shall be attached to the rear li-
cense plate holder of vehicles on which such plates may be displayed
pursuant to Transportation Code, §503.061. Although not a require-
ment, a copy of the receipt for the metal dealer's plate issued by the
division should be carried in the vehicle so that it can be presented to
law enforcement personnel upon request.

(b) Metal dealer license plates may not be displayed on laden
commercial vehicles being operated or moved upon the public streets or
highways or on the dealer's service or work vehicles, except as provided
by Transportation Code, §503.068(b-1).

(1) Examples of vehicles considered as service or work ve-
hicles for purposes of this subsection are:

(A) avehicle used for towing or transporting other ve-
hicles;

(B) avehicle, including a light truck, used in connection
with the operation of the dealer's shops or parts department;

(C) a courtesy car on which a courtesy car sign is dis-
played;

(D) arental or lease vehicle; and

(E) aboat trailer owned by a dealer or manufacturer that
is used to transport more than one boat.

(2) Alighttruck is not considered to be a laden commercial
vehicle when it is:

(A) mounted with a camper unit; or
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(B) towing a trailer for recreational purposes.

(3) Asusedin this subsection, "light truck" has the meaning
assigned by Transportation Code, §541.201.

(c) Metal dealer license plates may be displayed only on the
type of vehicle for which the general distinguishing number is issued
and which a dealer is licensed to sell. Non-franchised dealers may not
display metal dealer plates on new motor vehicles.

(d) A dealer shall maintain a record of each dealer metal plate
issued to that dealer that contains:

(1) the assigned metal plate number;

(2) the year and make of the vehicle to which the plate is
affixed;

(3) the vehicle identification number (VIN) of the vehicle;
and

(4) the name of the person in control of the vehicle.

(e) Dealer metal plates that cannot be accounted for shall be
voided in the dealer's record and reported as missing to the department

within three days of the date that the discovery is made. After a plate
is reported as missing, it is no longer valid for use.

(f) The dealer's record required under subsections (d) and ()
of this section shall be available at the dealer's location during normal
working hours for review by a representative of the department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2013.

TRD-201304191

Aline Aucoin

Interim General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: November 3, 2013
For further information, please call: (512) 467-3853
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